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November 23, 2021 
 
Via Electronic Filing 
Rosemary Chiavetta, Secretary  
PA Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17105-3265 
 
Re: Petition of Twin Lakes Utilities, Inc. for a Commission Order Authorizing the 

Acquisition of Twin Lakes Utilities, Inc. by a Capable Public Utility Pursuant to 66 
Pa.C.S. § 529 – Docket No. P-2020-3020914 

 
 Application of Twin Lakes Utilities, Inc. For a Commission Order Nunc Pro Tunc of 

Service Agreement Between Middlesex Water Company and Twin Lakes Utilities, Inc. 
and Five Amendments to Service Agreement and Twin Lakes Utilities, Inc. Pursuant to 
66 Pa. C.S. § 2102 – Docket No. G-2020-3020941 

 
 Affiliated Interest Agreement Between Twin Lakes Utilities, Inc. and Middlesex Water 

Company – Docket Nos. G-2020-3021018, G-2020-3021021 and G-2020-3021024 
     

Dear Secretary Chiavetta: 
 
Enclosed for electronic filing please find Twin Lakes Utilities, Inc.’s Emergency Petition for 
Stay Pending Judicial Review with regard to the above-referenced matter.  Please note that 
Twin Lakes is requesting that the Commission issue an emergency stay on or before its 
Public Meeting of December 2, 2021.  If an emergency stay is not issued on or before 
December 2, 2021, Twin Lakes will withdraw this Petition and, instead, seek a stay from 
Commonwealth Court pursuant to Pa.R.A.P. 1781. 
 
Copies to be served in accordance with the attached Certificate of Service.  
 
Sincerely, 
/s/Lauren M. Burge 
Lauren M. Burge 
 
cc: Hon. Joel Cheskis w/enc. (via email only) 

Cert. of Service w/enc. (via email only)  
ra-OSA@pa.gov w/enc. 
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CERTIFICATE OF SERVICE 

 I hereby certify that I have this day served a copy of Twin Lakes Utilities, Inc.’s 

Emergency Petition for Stay Pending Judicial Review upon the persons below in the manner 

indicated in accordance with requirements of 52 Pa. Code Section 1.54.

Via Email 
 
Christine M. Hoover, Esq. 
Pa. Office of Consumer Advocate 
555 Walnut Street, 5th Floor 
Forum Place 
Harrisburg, PA 17101-1923 
choover@paoca.org 
 
Pa. Office of Small Business Advocate 
Forum Place, 1st Floor 
555 Walnut Street  
Harrisburg, PA 17101 
tereswagne@pa.gov 
 
Alexander Stahl, Esq. 
Regulatory Counsel 
Aqua Pennsylvania, Inc. 
762 W. Lancaster Avenue 
Bryn Mawr, PA 19010 
astahl@aquaamerica.com 
 
Eric Bartolacci 
PA Dept. of Environmental Protection 
Office of Field Operations 
2174B Route 611 
Swiftwater, PA 18370 
ebartolacc@pa.gov 
 
Jay L. Kooper, Esq. 
Secretary 
Twin Lakes Utilities, Inc. 
485C Route One South, Suite 400 
Iselin, NJ 08830 
jkooper@middlesexwater.com 
 
 
Dated: November 23, 2021 
 

 
 
Sean Kemether, Esq. 
Sagamore Estates 
Property Owners Association 
sepoachairman@gmail.com 
 
Scott Granger, Esq. 
PA Public Utility Commission 
Bureau of Investigation & Enforcement 
400 North Street 
Harrisburg, PA 17120 
sgranger@pa.gov  

Michael W. Hassell, Esq. 
Garrett P. Lent, Esq. 
Post & Schell, P.C.  
17 North Second Street, 12th Floor 
Harrisburg, PA 17101-1601 
mhassell@postschell.com 
glent@postschell.com 
 
John H. Klemeyer, Esq. 
Attorney for Milford Water Authority 
108 Tulip Circle 
Shohola, PA 18458 
klemeyerjohn@gmail.com 
 
 
 
 
 
 
_/s/ Lauren M. Burge__________ 
Lauren M. Burge, Esq. 
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BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 
 
Petition of Twin Lakes Utilities, Inc. for a  : 
Commission Order Authorizing the Acquisition of : Docket No. P-2020-3020914 
Twin Lakes Utilities, Inc. by a Capable Public  : 
Utility Pursuant to 66 Pa. C.S. § 529   : 
       : 
Application of Twin Lakes Utilities, Inc. For a : 
Commission Order Nunc Pro Tunc of Service  : 
Agreement Between Middlesex Water Company : Docket No. G-2020-3020941 
And Twin Lakes Utilities, Inc., and Five  : 
Amendments to Service Agreement Between  : 
Middlesex Water Company and Twin Lakes  : 
Utilities, Inc. Pursuant to 66 Pa. C.S. § 2102  : 
       : 
Affiliated Interest Agreement Between Twin  : Docket Nos. G-2020-3021018 
Lakes Utilities, Inc. and Middlesex Water   :           G-2020-3021021 
Company      :           G-2020-3021024 
       : 

 

EMERGENCY PETITION FOR PARTIAL STAY 
PENDING JUDICIAL REVIEW 

 
Petitioner Twin Lakes Utilities, Inc., by and through its undersigned counsel Eckert 

Seamans Cherin & Mellott, LLC, respectfully submits this Emergency Petition for Partial Stay 

Pending Judicial Review (“Emergency Petition”), pursuant to Pa.R.A.P. 1781(a), 52 Pa. Code § 

3.2, or in the alternative 52 Pa. Code § 3.6, and 52 Pa. Code § 5.572.  Twin Lakes requests that 

the Pennsylvania Public Utility Commission (“Commission” or “PUC”), on an emergency basis, 

grant a stay or supersedeas (“stay”) of compliance, application, or enforcement of the escrow 

condition imposed by the Opinion and Order issued November 18, 2021 (“November 2021 



2 
 

Order”) pending the ultimate disposition of the appeal by Twin Lakes.1  Twin Lakes further 

requests that a decision on this Emergency Petition be issued on or before its Public Meeting of 

December 2, 2021. 

The November 2021 Order finds that continued receivership by Aqua Pennsylvania, Inc. 

(“Aqua”) and the ultimate acquisition of Twin Lakes’ operations by Aqua are in the public 

interest.  The Commission further orders that this Section 529 application should proceed to the 

price negotiation and sale phase.  Twin Lakes agrees with these findings. 

However, the Order places an unprecedented condition on the statutorily proscribed 

progression of the case, by requiring Twin Lakes’ New Jersey parent company, Middlesex Water 

Company (“Middlesex”), to first pay $1.675 million into “escrow” within 30 days of entry of the 

order for the Section 529 process to continue.  Middlesex has not been a party to this proceeding, 

and Twin Lakes has no legal ability to compel it to comply.  Nor does Twin Lakes think such a 

requirement is legal or factually appropriate.   

Middlesex has filed a Complaint For Declaratory and Injunctive Relief in the United 

States District Court for the Middle District of Pennsylvania, a copy of which is attached,2 under 

which it contests this provision of the November 2021 Order and refuses to pay the escrow 

amount, citing its reasons for doing so.   

Thus, the 30-day deadline for payment of the escrow amount will lapse unmet.  Under the 

self-effectuating terms of the November 2021 Order, this will cause the receivership of Aqua to 

terminate and, once again, place Twins Lakes in possession of the water system.   

                                                 
1 Twin Lakes is not seeking reconsideration of the November 2021 Order, inasmuch as Twin Lakes has filed a 
Petition for Review in the nature of an appeal from the November 2021 Order with the Commonwealth Court  
docketed at No. 1289 C.D. 2021. See Attachment B. 
2 Attachment C. Twin Lakes asks that the Commission take administrative notice of the filing and its contents. 52 
Pa. Code §§ 5.407 and 5.408. 
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As found by the Commission, however, Twin Lakes itself is without the financial or 

operational means necessary to operate the system and ensure that customers continue to receive 

“adequate, efficient, safe, and reasonable service and facilities,” placing Twin Lakes in the 

position of potentially failing its obligations as a public utility. 66 Pa.C.S. § 1501.  Twin Lakes 

has no employees, no billing systems, no cash to pay for water treatment or pumping, no access 

to financing, and no ability to sustain water operations.  It was for these reasons that the 

Commission has found Twin Lakes met the impairment test of Section 529 in the first instance.   

Plainly stated, Twin Lakes seeks to avoid the specter of being compelled to operate the 

water system without adequate resources.  The stay of the escrow condition in the November 

2021 Order pending appeal will maintain Aqua’s receivership of the system and ensure that 

customers continue to receive safe and adequate water service until the escrow issue is resolved.   

The dire consequences of this outcome are contrary to the public interest, potentially 

endangering the health and safety of customers served by the water system.  This constitutes an 

“emergency” under Commission regulations and, therefore, Twin Lakes seeks an emergency stay 

of the escrow condition.  In the meantime, Twin Lakes asks that the Commission allow Twin 

Lakes and Aqua to begin the price negotiation phase as envisioned under Section 529, while the 

judicial actions are pending. 

A decision on this Emergency Petition is requested at or prior to the Commission’s 

scheduled Public Meeting of December 2, 2021.3  This is necessary because, in the event that the 

Commission denies this Petition or fails to act, Twin Lakes should have the opportunity to seek 

relief from the Commonwealth Court before the 30-day escrow condition lapses, Aqua’s 

                                                 
3 As described infra, If Twin Lakes does not receive a ruling from the Commission on or before the December 2, 
2021 Public Meeting, Twin Lakes will conclude that it is not practicable to obtain relief from the Commission, 
withdraw this Petition, and re-file it with the Commonwealth Court, pursuant to Pennsylvania Rule of Appellate 
Procedure 1781.   
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receivership terminates, and the public safety is jeopardized by returning possession of the Water 

System to an entity that, as found by the Commission, lacks the financial or operational means 

necessary to operate the system.  Twin Lakes does not seek to stay the next, statutorily required 

step under Section 529(e) of allowing the parties to negotiate and determine the acquisition price.  

For these reasons and those set forth below, Twin Lakes requests that the Commission 

grant this Emergency Petition, staying compliance with the escrow provisions of the November 

2021 Order.  In support of this Petition, Twin Lakes avers as follows: 

 

I. BACKGROUND 

1. Petitioner Twin Lakes is a public utility corporation organized and existing under 

the laws of the Commonwealth of Pennsylvania.  (RD Finding of Fact 2; November 2021 Order 

at 4). 

2. Twin Lakes is the owner of the property (e.g., wells and distribution facilities) 

that provides retail water service to 114 active residential customer accounts in Pennsylvania, all 

located in the Sagamore Estates community located in Shohola Township, Pike County, 

Pennsylvania (the “Water System”).  (RD Findings of Fact 4 and 6; Twin Lakes St. No. 2-SR at 

3). 

3. Prior to the acquisition of the Water System by Twin Lakes, the system was beset 

by longstanding service deficiencies, subject to frequent boil water advisories issued by the 

Pennsylvania Department of Environmental Protection, and water service was frequently 

suspended due to numerous operational problems.  (RD Finding of Fact 7). 

4. Soon after Twin Lakes began operating the system in November 2009, it became 

apparent that the condition of the water system was significantly poorer than had been 

represented by the former owner, or had been visible from the inspection and assessment that 
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was part of the operational due diligence work performed prior to the purchase.  (RD Finding of 

Fact 8).   

5. Leaks in the Twin Lakes system are a result of a combination of factors including 

age and quality of the original pipe material and poor-quality workmanship associated with leak 

repairs prior to acquisition of the system by Twin Lakes.  (RD Finding of Fact 45).  

6. This creates a level of unaccounted for water as high as 87% and a significant risk 

of operational failure that would result in the inability to provide water service to Twin Lakes’ 

customers.  (RD Finding of Fact 44; November 2021 Order at 4). 

7. Absent outside financial and operational support, Twin Lakes is at best one or two 

pipe leaks away from complete financial and operational failure.  (RD Finding of Fact 56).  

8. Over the last ten years, Twin Lakes has gone to great lengths to identify a long-

term solution that would address the system’s operational risks while also attempting to mitigate 

the need to significantly increase customers’ rates.  (RD Findings of Fact 21, 23, 24, 27, 31, & 

32; See discussion in November 2021 Order at 5-6).   

9. Because those efforts were not successful, Twin Lakes initiated this proceeding 

under Section 529 of the Public Utility Code, 66 Pa. C.S. § 529, requesting that the PUC order a 

capable public utility to acquire the system.   

10. In the past, Middlesex was the primary source of financial and operational support 

for the Twin Lakes system.  (RD Finding of Fact 11; November 2021 Order at 4). 

11. Twin Lakes is a wholly-owned subsidiary of Middlesex, a New Jersey 

corporation.  (RD Finding of Fact 3; November 2021 Order at 4).  Middlesex is not now, and 

never was, an authorized Pennsylvania corporation. 
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12. Middlesex terminated its financial support of Twin Lakes effective May 28, 2020.  

(RD Finding of Fact 41; November 2021 Order at 6-7). 

13. Middlesex also terminated the Service Agreement through which it provided 

operational support to Twin Lakes effective January 15, 2021.  (RD Finding of Fact 42; 

November 2021 Order at 6-7). 

14. Twin Lakes has been unable to establish an independent credit relationship with a 

financial institution. (RD Finding of Fact 12; November 2021 Order at 7). 

15. Pursuant to the PUC’s January 14, 2021 Order, Aqua assumed receivership of the 

Twin Lakes system on January 15, 2021.  (RD Finding of Fact 40).  

16. The Commission stated at that time: 

… the ALJ described why the addressing Aqua’s request to be appointed receiver 
of the Twin Lakes’ system will not only expedite the 529 proceeding but more 
importantly will provide Twin Lakes and its customers with operational stability to 
ensure continued operations and service to its customers.  Twin Lakes has been a 
troubled system and has to date been unable to successfully address and correct its 
troubles.  As a result, the system and its customers’ services have been, and are, 
impacted.4   
 
17. No other utility is interested in this system out of their own business interests.  

(RD Findings of Fact 70 and 71).  

18. Aqua is able to better manage operational expenses and to make the necessary 

capital expenditures as part of its management and operation of the Water System and to resolve 

the current system issues. (RD Finding of Fact 58).  

19. Aqua has a large Pennsylvania customer base over which it can spread prudently 

incurred costs to manage and operate the Twin Lakes system with a miniscule impact on any 

individual customer’s bill.  (RD Finding of Fact 59).  

                                                 
4 January 14, 2021 Order at 18. 
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20. Absent Aqua’s current receivership of the Twin Lakes system, Twin Lakes has no 

source of financial or operational support to be able to furnish and maintain adequate, efficient, 

safe and reasonable service and facilities to the customers located in Sagamore Estates now or in 

the future.  (RD Findings of Fact 41and 89). 

21. In a Recommended Decision issued April 22, 2021, the Administrative Law 

Judge (“ALJ”) found that Twin Lakes has met all requirements of Section 529.  (RD Conclusions 

of Law 15, 16, 17, 18, 18, 19 & 20).  

22. In examining the question of jurisdiction, and the proper entity to establish the 

facts necessary to approve an acquisition under Section 529, the ALJ concluded that, “Twin 

Lakes is the appropriate entity to be evaluated while still recognizing Middlesex as the corporate 

parent.” RD at 30-33.  

23. The ALJ concluded that Twin Lakes’ Petition should be granted and that Aqua be 

ordered to acquire the system.  (RD Recommended Ordering ¶¶ 1-2), but also recommended that 

this acquisition be conditioned on Middlesex placing $1.675 million in escrow. (RD at Ordering 

¶1). 

24. In the November 2021 Order, the Commission adopted the ALJ’s Recommended 

Decision, stating that the “Petition of Twin Lakes Utilities, Inc., for a Commission order, 

pursuant to 66 Pa. C.S. § 529, … is hereby granted, subject to the condition that within thirty 

(30) days after the Commission’s final action in this proceeding Middlesex Water Company 

places in escrow $1,675,000 to be used to offset the costs of replacing and remediating the 

existing infrastructure of the Twin Lakes system.” (November 2021 Order at Ordering ¶ 4).   
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25. Twin Lakes has filed a Petition for Review in the nature of an appeal from the 

November 2021 Order that is docketed by the Commonwealth Court at No. 1289 C.D. 2021.  

Attachment B hereto. 

26. Middlesex also filed a Complaint for Declaratory and Injunctive Relief in the 

United States District Court for the Middle District of Pennsylvania, which is docketed at 3:21-

cv-01981. Attachment C hereto. 

 

II. LEGAL STANDARDS FOR STAY AND EMERGENCY RELIEF 

27. The Commission has authority to entertain this Petition pursuant to Pennsylvania 

Rule of Appellate Procedure Rule 1781, which states that an “[a]pplication for stay or 

supersedeas of an order or other determination of any government unit pending review in an 

appellate court on petition for review shall ordinarily be made in the first instance to the 

government unit.”5   

28. A stay is warranted when a party demonstrates that: (1) it is likely to prevail on 

the merits; (2) it will suffer irreparable injury without the requested relief; (3) issuance of a stay 

will not substantially harm interested parties in the proceedings; and (4) issuance of the stay will 

not adversely affect the public interest.6   

29. The Commission has said that the Process Gas criteria “require the balancing of 

all interests, including the public, where applicable.”7  Further, the Commission has observed 

                                                 
5 Pa.R.A.P. 1781(a); see also Pa.R.A.P. 1701(b)(1) (stating that, after an appeal is taken or review is sought, the 
PUC has authority to “[t]ake such action as may be necessary to preserve the status quo, … grant supersedeas, and 
take other action permitted or required by these rules or otherwise ancillary to the appeal or petition for review 
proceeding.”) 
6 PUC v. Process Gas Consumers Group, 467 A.2d 805, 808-09 (Pa. 1983) (Process Gas). 
7 PUC v. HIKO Energy, LLC, Docket Nos. P-2015-2519419 and C-2014-2431410, Opinion and Order entered Jan. 
28, 2016, at 11.   
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that: “[I]n deciding whether to stay one of our orders pending appeal, this Commission should 

not indulge in a further review of the case.  Rather, this Commission should concentrate solely 

on the effect our Order will have pending appeal.”8   

30. Twin Lakes is further requesting that the stay be granted on an emergency basis.  

An emergency order is warranted when: (1) the petitioner’s right to relief is clear; (2) the need 

for relief is immediate; (3) the injury would be irreparable if relief is not granted; and (4) the 

relief requested is not injurious to the public interest. 52 Pa. Code § 3.2.9  

31. When properly applying the foregoing standards, it is apparent that Twin Lakes is 

entitled to the requested stay and an emergency stay is necessary to protect the public interest. 

 

III. REQUEST FOR EMERGENCY STAY PENDING APPEAL 

32. Twin Lakes satisfies all of the requirements necessary for the Commission to 

place a stay upon the escrow requirement contained in its November 2021 Order.   

33. A stay would preserve the status quo by maintaining Aqua as receiver of the 

Water System while Twin Lakes pursues its appeal before the Courts and Middlesex pursues its 

federal complaint.   

34. Twin Lakes is not operationally or financially capable of running the Water 

System.  Maintaining the status quo will ensure that Twin Lakes’ customers continue to receive 

water service during the pendency of these appeals.   

 

A. Twin Lakes Satisfies the Requirements for a Stay 

                                                 
8 PUC v. Makovsky Brothers, Inc., 53 Pa. PUC 510, 511 (1979). 
9 A verification statement is attached as Attachment A.  Twin Lakes notes, however, that all facts contained herein 
have previously been established in the record of this proceeding. 
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For the following reasons, Twin Lakes satisfies the requirements for a stay as described 

in Process Gas: 

1. Twin Lakes Is Likely To Succeed On the Merits 

35. In Process Gas, the Pennsylvania Supreme Court noted that the tribunal which 

had just rendered an adverse decision could nonetheless determine that an applicant for stay had 

presented a substantial case on the merits even though that tribunal disagreed that its own order 

would likely be reversed.  See Process Gas, 467 A.2d at 809, fn. 8 (“[T]here are ample instances 

where the lower tribunal could find that the applicant has presented a substantial case on the 

merits even though it disagrees.”). 

36. Here, as in Process Gas, there are unquestionably significant questions of 

Commission jurisdiction and legal authority, so a substantial case on the merits has been made 

by Twin Lakes.10   

37. The November 2021 Order declares that the Commission has jurisdiction over 

Middlesex, Twin Lakes’ out-of-state parent company and seeks to compel Middlesex to place 

$1.675 million in escrow as a condition of granting Twin Lakes’ request for relief under Section 

529 of the Public Utility Code.   

38. The Commission now claims, despite years of acknowledging Twin Lakes as the 

jurisdictional public utility, that Middlesex actually holds the certificate of public convenience to 

provide water service, not Twin Lakes.  It also claims that it has jurisdiction under federal “long 

arm” case law. 

                                                 
10 Twin Lakes incorporates, by reference, the legal and factual issues raised in its Petition for Review with the 
Commonwealth Court as set forth in Attachment B to this Petition. 
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39. The repeated assertion contained in the November 20, 2021 Order -- that 

Middlesex holds a CPC issued by the Commission -- is a consistent error of both law and fact 

and Twin Lakes will be successful in arguing this to the Commonwealth Court. 

40. A CPC is an official document that is separately signed, sealed and issued by the 

Secretary of the Commission authorizing the commencement or abandonment of service.  It is 

not the same as an order conditionally approving the subsequent issuance of a CPC based upon 

conditions yet to be met.11  The CPC itself issues only once the conditions specified in the 

approving order are met. 

41. Where there is a transfer of “property used or useful in the public service,”12 as 

occurred in 2009, the Public Utility Code requires that the CPC be issued to the new owner of 

that property, in this case, Twin Lakes Utilities, Inc.,13 as well as to the entity abandoning service 

by sale.   

42. The document presented by BI&E upon which the November 2021 Order relies is 

a draft of a CPC that was never executed and remains unissued.  The Commission has never 

conferred a CPC upon Middlesex.   

43. Consistently, during, Twin Lake’s ownership of the Water System, the 

Commission has been made aware and acknowledged that Twin Lakes is the owner of the utility 

property, not Middlesex.   

                                                 
11 Upon the application of any public utility and the approval of such application by the commission, evidenced by 
its certificate of public convenience first had and obtained it shall be lawful: ….” 66 Pa.C.S. §1102. 
12 “… to acquire from, or to transfer to, any person or corporation, including a municipal corporation, by any method 
or device whatsoever, including the sale or transfer of stock and including a consolidation, merger, sale or lease, the 
title to, or the possession or use of, any tangible or intangible property used or useful in the public service.” Id. 
13 Middlesex never acquired the assets of the prior owner and CPC holder (Twin Lakes Water Services, LLC) and 
does not does it hold the deed to the property. Twin Lakes did and does.  
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44. The Commission committed further reversible error, as it lacks statutory authority 

to exercise jurisdiction over an out-of-state, non-jurisdictional company like Middlesex.  The 

November 2021 Order conflated personal jurisdiction with subject matter jurisdiction and 

improperly applied personal jurisdictional concepts that are exclusively deliberated in courts of 

general jurisdiction to a proceeding before an administrative agency.   

45. To the extent that Commission contends that it properly exercised jurisdiction 

over Middlesex because Twin Lakes was its “alter ego,” this contention is also groundless.  The 

provision of financial and operational support to an affiliate is insufficient to establish that the 

parent is the “alter ego” of the subsidiary and the fact still remains that the PUC lacks subject 

matter jurisdiction over Middlesex. 

46. The November 2021 Order states that “‘doing business’ within a state [is] itself a 

sufficient basis for jurisdiction over a nonresident individual, including a corporation,” but this 

conclusion is based on outdated case law.14  The precedent upon which the Commission relies in 

the November 2021 Order was subsequently reversed by the United States Supreme Court in 

Daimler AG v. Bauman, 571 U.S. 117, 137 & 139 n.19 (2014) where it held that a corporation is 

typically “at home” in only two places: (1) its state of incorporation; and (2) the state in which it 

has its principal place of business.  Middlesex is not incorporated in Pennsylvania, nor does it 

have its principal place of business here. 

47. Further, the Commission violated Middlesex’s constitutional right to due process 

-- and by extension, harmed Twin Lakes -- because Middlesex did not have a meaningful 

opportunity to defend itself against the escrow condition. 

                                                 
14 November 2021 Order at 39-40 (citing International Shoe v. Washington, 326 U.S. 310 (1945)). 
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48. “[T]he fundamental requirement of due process is the opportunity to be heard at a 

meaningful time and in a meaningful manner[,]”15 which Middlesex was denied here.  

49. The condition requiring that Middlesex forfeit $1.675 million into an escrow 

account to be used for future infrastructure improvements to the Twin Lakes system is an 

unconstitutional taking of Middlesex’s property without just compensation, in violation of the 

Fifth and Fourteenth Amendments to the U.S. Constitution.   

50. Additionally, the escrow requirement is a violation of the unconstitutional 

conditions doctrine.  As a general principle, the U.S. Supreme Court has recognized that a state 

cannot condition a benefit generally available to others in the state on the surrender of a 

constitutional right.16   

51. In further error, the Order finds that: “The subsequent June 1 Notice of 

Termination Letter from Middlesex to Twin Lakes, was an attempt by Middlesex to modify the 

existing Service Agreement.”  November 2021 Order at 44.  Actually, the Service Agreement 

expressly allows for termination and was not modified.17   

52. To the extent that the Commission was attempting to revive the Service 

Agreement and Middlesex’s obligations thereunder, it actually performed a second termination.18  

                                                 
15 Cresco, Inc. v. PUC, 622 A.2d 997, 1000 (Pa. Commw. Ct. 1993) (citation and quotation marks omitted; emphasis 
in original). 
16 Koontz v. St. Johns River Water Mgmt. Dist., 570 U.S. 595, 604, 606 (2013); Frost v. R.R. Comm’n of State of 
Cal., 271 U.S. 583, 593 (1926); cf. Bendix Autolite Corp. v. Midwesco Enters., Inc., 486 U.S. 888, 893-94 (1988).   
17 Section 1 expressly addresses the duration of the contract, stating that: “The services to be rendered hereunder 
shall commence on the Effective Date hereof [December 1, 2009] and this Service Agreement shall continue in full 
force and effect until terminated by either of the parties hereto, giving the other party hereto 90 days [sic] notice in 
writing.”   
18 On this point, the November 2021 Order continues to conflagrate Middlesex and Twin Lakes where it rejects the 
termination as a de facto abandonment of service by Middlesex as the CPC holder: “However, given our conclusion 
that the Service Agreements, to the extent they reflect an attempt by a certificated public utility, Middlesex, to 
abandon or “transfer” its lawful duties under the Code to another entity, its wholly owned subsidiary, Twin Lakes, 
we conclude the Service Agreements to be contrary to the Code and void, and shall deny approval of the Service 
Agreements.”  November 2021 Order at 44 (Note 7).  This analysis suffers from the same legal and factual 



14 
 

The Service Agreement, now, has been expressly “voided” by the November 2021 Order, as well 

as terminated by the parties.  Middlesex clearly has no remaining contractual obligation to 

continue to provide operational and financial services to Twin Lakes.19 

53. Finally, there is no basis in the Public Utility Code for conditioning the grant of 

Section 529 relief on the surrender of money into an escrow account by an out-of-state corporate 

parent or any other equity owner.  The statute only anticipates the Commission stepping in if the 

parties are unable to successfully negotiate a price for the acquisition, and in that instance, 

provides an alternative process through the use of eminent domain procedures.  66 Pa.C.S. 

§529(e). 

54. Even though it is a separate and distinct entity, Twin Lakes is harmed by the 

Commission’s deprivation of Middlesex’s constitutional rights because: (a) Twin Lakes has no 

control over Middlesex and cannot compel it to comply with the escrow requirement; (b) 

Middlesex has clearly indicated that it will not comply with the escrow requirement; and (c) as a 

result, Twin Lakes may be denied relief under Section 529 despite the fact the Commission’s 

finding that Twin Lakes has met all of statutory criteria and that acquisition of the Twin Lakes 

Water System by Aqua is in the public interest. 

55. Given the likelihood that the Commonwealth Court would find these challenges 

to be significant and substantial, Twin Lakes urges the Commission to stay compliance, 

application or enforcement of the escrow condition in the November 2021 Order. 

 

                                                 
deficiencies as set forth previously.  Notably, the Service Agreement has been voided by the November 2021 Order, 
as well as terminated by the parties.  
19 The Service Agreement had previously been disclosed and addressed by the parties and the Commission in the 
Company’s 2011, 2015 and 2019 rate cases.  No party in those proceeding objected to the validity of that agreement 
or sought to deny recovery of the associated cost collected by Middlesex under it.  Nor did the Commission.   
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2. Twin Lakes and the Customers of the Water System Will Suffer 
Irreparable Injury Without a Stay 

56. The November 2021 Order inflicts immediate, substantial, and irreparable harm 

on Twin Lakes and its customers.   

57. While the November 2021 Order finds that Twin Lakes has met all necessary 

criteria under Section 529 and orders Aqua to acquire the Twin Lakes system, it impermissibly 

conditions the acquisition on Middlesex placing $1.675 million in escrow.   

58. Twin Lakes has no control over whether Middlesex complies with this 

requirement.  Through the federal action it has filed against the Commission in the Middle 

District of Pennsylvania (Attachment C), Middlesex has made it clear that it will not be making 

the escrow payment.   

59. Therefore, under the express terms of the November 2021 Order, this Section 529 

docket will close and Aqua’s receivership of the Twin Lakes system will terminate.   

60. Twin Lakes is not able to operate the Water System on its own.  The Service 

Agreement between Twin Lakes and Middlesex was terminated as of January 15, 2021 (and 

subsequently voided by the Commission).  Twin Lakes has been unable to establish an 

independent credit relationship with a financial institution, the Twin Lakes system will be left 

without the support necessary to operate the system and ensure that customers continue to 

receive water service.   

61. Twin Lakes has no employees, no billing systems, no cash to pay for water 

treatment or pumping, no access to financing and no ability to sustain water operations.  Absent 

Aqua’s current receivership of the Water System, Twin Lakes has no source of financial or 

operational support to be able to furnish and maintain adequate, efficient, safe and reasonable 

service and facilities to the customers located in Sagamore Estates now or in the future.   
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62. As a result, customers will be at risk of losing potable water service entirely and 

suffer irreparable injury.  The potential dire consequences of this outcome are clearly contrary to 

the public interest and threaten the health and safety of customers served by the Water System.   

63. These circumstances also force unacceptable financial and legal risks upon Twin 

Lakes, including potential legal and regulatory (PUC and environmental) liability, which it is 

unable to avoid due to the November 2021 Order.  

64. Further, as explained in the Petition for Review, Twin Lakes contends that the 

escrow obligation imposed by the November 2021 Order violates applicable statutory provisions, 

as well as constitutional rights.  Such violations result in per se irreparable injury.20   

65. For these reasons, both Twin Lakes and customers served by the Water System 

would be irreparably harmed absent a stay. 

3. Other Interested Parties Will Not Be Substantially Harmed By a Stay 

66. The issuance of a stay pending appeal will not substantially harm any other party, 

including Aqua.   

67. Aqua agreed to voluntarily act as receiver of the Water System and, pursuant to 

the Commission’s January 14, 2021 Order, has been acting as receiver since January 15, 2021.  

Aqua’s receivership would normally extend for the pendency of the Section 529 proceeding, 

absent the escrow condition.   

68. A stay pending appeal will not harm Aqua, as it will maintain the status quo with 

Aqua operating the Water System.   

                                                 
20 See, e.g., PUC v. Israel, 52 A.2d 317, 321 (Pa. 1947) (“The argument that a violation of law can be a benefit to 
the public is without merit.  When the Legislature declares certain conduct to be unlawful it is tantamount in law to 
calling it injurious to the public.  For one to continue such unlawful conduct constitutes irreparable injury.”); see 
Philips Bros. Elec. Contractors, Inc. v. Valley Forge Sewer Auth., 999 A.2d 652, 657 (Pa. Commw. Ct. 2010) 
(reaffirming Israel and stating clearly that “a party need not establish irreparable harm when a statute sets forth 
specific conduct that is unlawful”). 
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69. Pursuant to the Commission’s January 14, 2021 Order, Aqua will be able to 

recover related expenses as part of a subsequent base rate case. 

4. A Stay Will Not Adversely Affect the Public Interest 

70. A stay will protect the public interest as it will allow Aqua to continue acting as 

receiver and maintain the Water System’s ability to continue providing safe and adequate water 

service to its customers while the appeal is pending.   

71. If a stay is not granted and Middlesex does not comply with the escrow condition, 

as it has indicated it will not, the Section 529 docket will close and Aqua’s receivership will 

terminate.   

72. Absent Aqua’s receivership and without any other financial or operational 

support, the Water System will be left with no meaningful ability to operate and provide the 

necessary service to its 114 customers.  The system would have no staff, no support services, and 

no financing necessary to run the day-to-day operations, let alone make the substantial 

improvements to the system that will be necessary to maintain water service.   

73. Therefore, a stay pending appeal is in the public interest as it will maintain the 

status quo with Aqua acting as receiver until these matters are resolved. 

 

B. Twin Lakes Satisfies the Requirements for an Emergency Order 

 For similar reasons to those discussed above in relation to the Process Gas criteria, Twin 

Lakes satisfies the requirements for an emergency order as provided in 52 Pa. Code § 3.2,21 

which are largely are the same as the elements of a stay, as recited above:  

                                                 
21 In the alternative, Twin Lakes seeks emergency treatment under 52 Pa. Code § 3.6.  The elements of §§ 3.2 and 
3.6 are the same.  The difference is largely procedural -- whether the matter remains at the Commission level for 
disposition or the case is remanded to the ALJ for hearings and an interim emergency order.  The factual matters 
pled in this Petition are comprised of facts already found by the ALJ and the Commission.  The only change in facts-
of-is the filing by Middlesex of an action in Federal District Court and its refusal to pay the escrow amount 
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  1. The Petitioner’s Right to Relief Is Clear 

74. Twin Lakes’ Petition for Review raises significant and novel questions of 

Commission jurisdiction and legal authority, as well as constitutional violations.   

75. As such, a substantial case on the merits has been made by Twin Lakes and a stay 

is clearly warranted, pending appeal, in order to prevent further harm to Twin Lakes and 

customers in Sagamore Estates. 

76. Additionally, if the stay is not granted and Middlesex does not comply with the 

escrow condition, the Section 529 docket will close and Aqua’s receivership will terminate.   

77. This outcome would significantly harm both Twin Lakes and customers in 

Sagamore Estates.  Absent Aqua’s receivership and without any other financial or operational 

support, the Twin Lakes system will be left with no meaningful ability to operate and customers 

will be at risk of losing water service.   

78. Therefore, Twin Lakes is clearly entitled to an emergency stay to maintain the 

status quo with Aqua acting as receiver pending the outcome of the appeal. 

2. The Need for Relief Is Immediate 

79. The need for emergency relief in the form of a stay is clearly immediate.   

80. Through its filing in federal court, Middlesex has challenged the Commission’s 

jurisdiction to impose the escrow requirement and unequivocally stated that it will not comply 

with this requirement.   

                                                 
contained therein.  Twin Lakes does not believe that hearings are necessary to establish those additional facts, as 
they are matters of administrative notice, and does not request a hearing.  This matter can be decided by the 
Commission on the basis of the record established  
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81. Without an emergency stay issued during this thirty day period, the Section 529 

docket will close, Aqua’s receivership will terminate, and Twin Lakes will be left without any 

operational or financial support to operate the system.   

82. Twin Lakes is requesting that the Commission grant this Emergency Petition and 

stay the November 2021 Order on or before its Public Meeting of December 2, 2021. 

3. The Injury Would Be Irreparable If Relief Is Not Granted 

83. For the same reasons discussed above, the November 2021 Order inflicts 

immediate, substantial, and irreparable harm on Twin Lakes.   

84. Without a stay, the Twin Lakes system risks being unable to continue providing 

safe and adequate water service to its customers.  Absent Aqua’s current receivership, the Twin 

Lakes Water System has no source of financial or operational support to be able to furnish and 

maintain adequate, efficient, safe and reasonable service and facilities to the customers located in 

Sagamore Estates now or in the future.   

85. As a result of the escrow condition, Twin Lake’s customers are at risk of losing 

water service entirely.  As such, both Twin Lakes and customers in Sagamore Estates would 

suffer irreparable injury without a stay.  The potential dire consequences of this outcome are 

against the public interest and threaten the health and safety of customers served by the Twin 

Lakes system.   

86. As explained in Middlesex’s federal complaint and Twin Lakes’ appeal, the 

escrow obligation imposed by the November 2021 Order violates applicable statutory provisions 

as well as constitutional rights.  Such violations result in per se irreparable injury.22   

                                                 
22 See, e.g., Israel, 52 A.2d 317; Philips Bros. Elec. Contractors, 999 A.2d at 657. 
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87. For these reasons, both Twin Lakes and customers served by the Water System 

will be irreparably harmed absent a stay. 

4. The Relief Requested Is Not Injurious To the Public Interest 

88. As explained above, an emergency stay pending appeal will not adversely affect 

the public interest.  To the contrary, a stay will help protect the public interest as it will allow 

Aqua to continue acting as receiver and maintain the Water System’s ability to continue 

providing safe and adequate water service to its customers while the judicial cases are pending.   

89. It will also prevent significant costs that would ultimately be borne by customers, 

and avoid customer confusion or concern as to the status of the Water System.   

90. Absent Aqua’s receivership and without any other financial or operational 

support, the Water System will be left with no meaningful ability to operate and provide the 

necessary service to its 114 customers.   

91. Therefore, a stay pending appeal is in the public interest as it will maintain the 

status quo with Aqua acting as receiver until these matters are resolved. 

 

C. Twin Lakes Requests That an Emergency Stay Be Issued By the Commission 
On Or Before Its December 2, 2021 Public Meeting 

 
92. The November 2021 Order provides Middlesex with thirty days to place $1.675 

million in escrow.   

93. As discussed herein, Middlesex has indicated that it will not make the escrow 

payment.  Therefore, it is necessary to stay the November 2021 Order within thirty days of its 

entry (November 18, 2021).   
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94. Without an emergency stay issued in this timeframe, the Section 529 proceeding 

will end, thus terminating Aqua’s receivership.  This will put customers at risk of losing access 

to safe and adequate water service. 

95. For these reasons, Twin Lakes requests that the Commission issue an emergency 

stay of the escrow provisions of November 2021 Order on or before its scheduled Public 

Meeting of December 2, 2021. 

96. If the Commission does not issue the emergency stay on or before its Public 

Meeting of December 2, 2021, Twin Lakes will withdraw this Petition and, instead, seek a stay 

from Commonwealth Court pursuant to Pennsylvania Rule of Appellate Procedure 1781.  The 

December 2, 2021 deadline is necessary to preserve time for the Commonwealth Court to hear 

and consider the stay petition within the thirty day period imposed by the November 2021 Order.   

 

D. The Section 529 Case Itself Need Not Be Stayed  

97. The November 2021 Order correctly finds that Twin Lakes has fulfilled all of the 

statutory requirements of Section 529(a) and concludes that Twin Lakes should be acquired by a 

capable public utility.23   

98. The Public Utility Code requires that “[s]ubsequent to the determinations required 

by subsection (a), the commission shall issue an order for the acquisition of the small water or 

sewer utility by a capable public utility.”   

99. Having found that subsection (a) has been met, the next step in the Section 529 

process is the determination of the acquisition price.  Section 529(e) provides that “[t]he price for 

                                                 
23 November 2021 Order at 37 (“Therefore, we conclude that, pursuant to our authority under Section 529 to direct 
that the acquisition of Twin Lakes by Aqua is warranted in the circumstances.”).  
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the acquisition of the small water or sewer utility shall be determined by agreement between the 

small water or sewer utility and the acquiring capable public utility, subject to Commission 

approval” or, in the event of an impasse, by the Commission itself.   

100. There is no adverse impact upon either the seller or the buyer, or any other party 

to this case, to proceed to this next stage.  Of course, the purchase price negotiations will account 

for the condition of the system and other factors administered under PUC regulations.24   

101. The ALJ, the parties and the evidentiary record are unanimously in agreement that 

the rate impact of the acquisition on Aqua’s existing customers will be minimal.25 

102. Allowing the Twin Lakes and Aqua to engage in a discussion of price under 

Section 529(e) creates no prejudice to any Party.  Nor is the public interest adversely affected.  

103. Under the statute, this process is subject to Commission oversight and approval, 

with the Commission deciding the terms, if a voluntary agreement cannot be reached.    

104. Such an action is permitted under the appellate rules of practice.  Rule 1701 

provides that “[a]fter an appeal is taken,” the Commission may “[p]roceed further in any matter 

in which a non-appealable interlocutory order has been entered, notwithstanding the filing of a 

notice of appeal or a petition for review of the order.” 210 Pa. Code Rule 1701(b)(6).  

105. Given the Commission’s findings about the poor condition of the Water System 

and Twin Lakes, the Commission should allow this necessary step in the Section 529 process to 

proceed while the state and federal court systems deliberate on the escrow issue.   

  

                                                 
24 Twin Lakes St. No. 2-SR at 5 (“If the Commission orders Aqua to acquire the Twin Lakes system pursuant to 
Section 529, Aqua will have an opportunity to request recovery of the system replacement and earn a reasonable return 
on the prudently incurred investments.”). 
25 See RD at 49-51; Twin Lakes M.B. at 47-48. 
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IV. CONCLUSION 

WHEREFORE, Twin Lakes respectfully requests that the Commission issue an Order: 

(1) granting this Emergency Petition for Stay on or before December 2, 2021; (2) entering an 

Emergency Order staying the compliance, application or enforcement of the escrow condition in 

the November 2021 Order pending the ultimate disposition of Twin Lakes’ appeal from the 

November 2021 Order; (3) allowing the Section 529 case to proceed to its next step of 

determining the acquisition price for the Water System; and (4) granting such further relief in 

favor of Twin Lakes as may be just and reasonable under the circumstances. 

 Respectfully submitted, 
 
 
/s/ Lauren M. Burge 
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I, Robert K. Fullagar, President of Twin Lakes Utilities, Inc., hereby state that the facts set 

forth in the foregoing Emergency Petition for Stay Pending Judicial Review are true and correct 

to the best of my knowledge, information and belief, and that I expect to be able to prove the 

same at a hearing held in this matter. I understand that the statements herein are made subject to 

the penalties of 18 Pa. C.S. § 4904 (relating to unsworn falsification to authorities). 

�L�· Robert K. Fullagar 

Date: November 23, 2021 
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