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 Daniel Clearfield 
717.237.7173 
dclearfield@eckertseamans.com 

November 29, 2021 
 
 
 
Via Electronic Filing 
Rosemary Chiavetta, Secretary 
PA Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17105-3265 
 
Re: Grays Ferry Cogeneration Partnership, and Vicinity Energy Philadelphia, Inc. v. 

Philadelphia Gas Works, Docket No. C-2021-3029259     
 
Dear Secretary Chiavetta: 
 
Enclosed for electronic filing please find Philadelphia Gas Works’ Answer to the Motion of 
Grays Ferry Cogeneration Partnership and Vicinity Energy Philadelphia Inc. to Dismiss 
Objections to the Interrogatories and Requests for Production of Documents, Set I and Compel 
Answers Thereto with regard to the above-referenced matter.  Copies to be served in accordance 
with the attached Certificate of Service.  
 
 
Sincerely, 
 

 
Daniel Clearfield, Esquire 
 
DC/lww 
Enclosure 
 
cc: Hon. Charles E. Rainey, Jr., w/enc. 

Cert. of Service w/enc.  
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CERTIFICATE OF SERVICE 

I hereby certify that this day I served a copy of PGW’s Answer to the Motion of Grays 

Ferry Cogeneration Partnership and Vicinity Energy Philadelphia Inc. to Dismiss Objections to 

the Interrogatories and Requests for Production of Documents, Set I and Compel Answers 

Thereto upon the persons listed below in the manner indicated in accordance with the 

requirements of 52 Pa. Code Section 1.54. 

Via Email Only 
Dennis A. Whitaker, Esquire 
Kevin J. McKeon, Esquire 
Todd S. Stewart, Esquire 
Hawke McKeon & Sniscak LLP  
100 N 10th Street  
Harrisburg, PA 17101  
dawhitaker@hmslegal.com  
kjmckeon@hmslegal.com 
tsstewart@hmslegal.com 
 
Richard A. Kanaskie, Esquire 
Bureau of Investigation & Enforcement 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Bldg. 
400 North Street, 2nd Floor 
Harrisburg, PA  17120 
rkanaskie@pa.gov 
 
Hon. Charles E. Rainey, Jr. 
Chief Administrative Law Judge 
Pa. Public Utility Commission 
400 North Street 
Harrisburg, PA 17120 
bobbwillia@pa.gov 
 
 
Dated:  November 29, 2021   
  
 
 
 
 
 

 
Aron J. Beatty, Esquire 
Senior Assistant Consumer Advocate 
Harrison W. Breitman, Esquire 
Assistant Consumer Advocate 
Office of Consumer Advocate 
555 Walnut Street 
Form Place, 5th Floor 
Harrisburg, PA  17101-1923 
abeatty@paoca.org 
hbreitman@paoca.org 
 
Teresa Wagner 
Office of Small Business Advocate 
555 Walnut Street 
1st Floor, Forum Place 
Harrisburg, PA  17101-1923 
tereswagne@pa.gov 
 
 
 
 
 
 
 

 
       
 Daniel Clearfield, Esq. 
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BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 
Grays Ferry Cogeneration Partnership, and 
Vicinity Energy Philadelphia, Inc., 

Complainants, 
 

v. 
 

Philadelphia Gas Works, 
Respondent. 

: 
: 
: 
: 
: 
: 
: 
: 

 
 

Docket No. C-2021-3029259 

 
          

 
ANSWER OF PHILADELPHIA GAS WORKS 

TO THE MOTION OF GRAYS FERRY COGENERATION PARTNERSHIP  
AND VICINITY ENERGY PHILADELPHIA, INC. TO DISMISS OBJECTIONS TO 

THE INTERROGATORIES AND REQUESTS FOR PRODUCTION  
OF DOCUMENTS, SET I, AND COMPEL ANSWERS THERETO 

          
 

Pursuant to Section 5.342(g)(1) of the Commission’s regulations, 52 Pa. Code § 

5.342(g)(1), Philadelphia Gas Works (“PGW”) hereby files this Answer to the Motion of Grays 

Ferry Cogeneration Partnership and Vicinity Energy Philadelphia, Inc. (“Complainants”) to 

Dismiss PGW’s Objections to the Interrogatories and Requests for Production of Documents, Set 

I, and Compel Answers Thereto (“Motion to Compel”).   

PGW objects to the Complainants’ Set I Interrogatories on a number of grounds: (1) 

PGW submits that it should not be required to respond to discovery requests prior to a ruling on 

its potentially dispositive Preliminary Objections, as this would be unreasonably burdensome; (2) 

Complainants’ Set I, Nos. 1, 2, 5, 6, 9, 10 and 14 relate to pipeline and metering station 

construction and maintenance costs dating back to 1996 and covering a 25 year period.  These 

requests are overbroad and unreasonable in the context of this proceeding, and responding to 

these requests would be burdensome and require unreasonable investigation; and (3) 
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Complainants’ Set I, No. 15 seeks privileged commercial information regarding customer-

specific information that Complainants are clearly interested in for their own commercial 

purposes.   

For the reasons discussed herein, PGW respectfully requests that the Commission sustain 

PGW’s Objections to the Complainants’ Set I Interrogatories and deny the Complainants’ 

Motion.  In support thereof, PGW states as follows: 

I. INTRODUCTION AND BACKGROUND 

PGW was served with the above-captioned Formal Complaint on November 1, 2021, and 

was served with the Complainants’ Set I Interrogatories on November 8, 2021.  PGW attempted 

to resolve its concerns with counsel for the Complainants regarding these discovery requests, but 

the parties were unable to reach a resolution.  On November 18, 2021, PGW served written 

Objections to the Complainants’ Set I Interrogatories. 

On November 22, 2021, PGW filed its Answer with New Matter and Preliminary 

Objections to the Complaint.  Further, on November 22, 2021, PGW filed a Motion to Stay 

Discovery Pending the Ruling on Preliminary Objections (“Motion to Stay Discovery”). 

On November 23, 2021, the Complainants filed their Motion to Compel requesting that 

PGW’s Objections to the Set I Interrogatories be dismissed and that PGW be compelled to 

provide responses.  For the reasons discussed below, the Complainants’ Motion should be 

denied. 

II. LEGAL STANDARDS 

In proceedings before the Commission, “a party may obtain discovery regarding any 

matter, not privileged, which is relevant to the subject matter involved in the pending action.” 52 

Pa. Code § 5.321(c).  It is not ground for objection that the information sought will be 
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inadmissible at hearing if the information sought appears reasonably calculated to lead to the 

discovery of admissible evidence.  Id.  In other words, it is ground for objection that the 

information sought does not appear reasonably calculated to lead to the discovery of admissible 

evidence. 

 Additionally, Section 5.361 of the Commission’s regulations, 52 Pa. Code § 5.361(a), 

limits the scope of discovery as follows: 

Discovery or deposition is not permitted which: 
 (1)  Is sought in bad faith. 
 (2)  Would cause unreasonable annoyance, embarrassment, 
  oppression, burden or expense to the deponent, a person or 
  party. 
 (3)  Relates to matter which is privileged. 
 (4)  Would require the making of an unreasonable investigation by 
  the deponent, a participant or witness 
 

The Complainants bear the burden of demonstrating that their interrogatories meet the standard.1  

III. ANSWER AND ARGUMENT 

A.  PGW Should Not Be Required to Respond to Complainants’ Set I 
Interrogatories Until An Order Is Issued On PGW’s Preliminary Objections. 

PGW has filed Preliminary Objections arguing that the Complaint and/or several of the 

counts of the complaint should be dismissed in their entirety for a number of reasons.  These 

Preliminary Objections were filed on November 22, 2021 and are currently pending before the 

Commission.  Further, PGW has filed a Motion to Stay Discovery Pending the Ruling on 

Preliminary Objections that is also currently pending.2  PGW objects to the Set I Interrogatories at 

                                                 
1  Pursuant to Section 332 of the Public Utility Code, as the moving party seeking answers to interrogatories, 
the Complainants bear the burden to prove that their interrogatories are within the permissible scope of discovery.  
66 Pa. C.S. § 332(a). 
 
2  PGW incorporates the contents of its November 22, 2021 Motion to Stay Discovery herein by reference. 
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this time because it would be inappropriate and a waste of resources to require PGW to respond to 

discovery requests before a decision is issued on its potentially dispositive Preliminary Objections.   

If PGW’s Preliminary Objections are granted and the Formal Complaint is dismissed in its 

entirety, the discovery requests would be moot, and requiring PGW to respond to those requests 

would be a waste of resources.  Further, if the Preliminary Objections are granted in part or denied, 

that decision will determine the proper scope of the issues to be addressed in this proceeding, and 

will directly affect the scope of permissible discovery requests.   

For example, several of Complainants’ questions (such as Set I, Nos. 1, 2, 5, 6, 12, and 14) 

attempt to elicit information about the amounts that Complainants may have paid pursuant to a 

soon to be defunct contract that was entered into some twenty five years ago.  Complainants appear 

to be intent on arguing that these amounts were somehow unreasonable or “excessive.”  PGW has 

filed a preliminary objection challenging Complainants’ legal right to raise such arguments given 

that the applicable statute of limitations has long since passed.  Complainants have also requested 

that PGW provide data regarding the current cost of serving Complainants under Rate GTS – Firm 

Service (Set I, No. 13).  But costing out the Complainants’ present terms and conditions of service 

is not relevant because that rate will no longer be available after 2022, as PGW’s preliminary 

objections point out (PGW Preliminary Objections at 6).  To the extent that the question is intended 

to elicit cost data for the preliminary proposal that was presented to Complainants in an effort to 

determine the tariffed rate that will apply to them once the grandfathered Rate GTS – Firm Service 

is eliminated, those questions are premature, as PGW has argued in its preliminary objection 

asserting that the Complaint is not ripe (PGW Preliminary Objections at 10-11). 
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The parties and the Commission should not be required to expend resources addressing 

discovery disputes that may ultimately become moot or the scope of which may change depending 

on the ruling on PGW’s Preliminary Objections.   

Further, there would be no prejudice to the Complainant caused by delaying discovery until 

after a ruling on PGW’s Preliminary Objections.  The Complainants’ Motion to Compel argues 

that PGW is attempting to deny them access to discoverable information, and that the request to 

delay discovery violates the Commission’s regulations directing parties to “initiate discovery as 

early in the proceedings as reasonably possible.”  Motion to Compel at 3, citing 52 Pa. Code § 

5.331(b).  These arguments are without merit.  This proceeding is in very early stages, given that 

the Complaint was served less than one month ago, and no prehearing conference or evidentiary 

hearing dates have been set.  This proceeding is also a complaint case which has no statutory or 

regulatory deadline.  If the proceeding goes forward, there will be ample time to conduct relevant 

and permissible discovery.  Section 5.331(b) of the Commission’s regulations only states that 

discovery should be initiated as early “as reasonably possible.”  52 Pa. Code § 331(b) (emphasis 

added).  It is entirely reasonable for discovery to begin after a ruling on potentially dispositive 

preliminary objections.   

The Commission has previously stayed discovery until after a ruling is issued on 

preliminary objections.3  It is well within the presiding officer’s discretion to delay discovery until 

after a ruling on preliminary objections.  The presiding administrative law judge has discretion to 

modify the rules of discovery (52 Pa. Code § 5.321(b)) and discovery is not permitted if it would 

cause “unreasonable…burden or expense…to a person or party.”  52 Pa. Code § 5.361(a)(2). 

                                                 
3  See Joint Application of Columbia Water Co. and Marietta Gravity Water Co., Docket Nos. A-2012-
2282219 and A-2012-2282221 (Mar. 16, 2012); Jay Larry Moyer v. PPL Electric Utilities Corp., Docket No. C-
2015-2511904 (Jan. 13, 2016). 
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For these reasons, and in addition to those discussed below, PGW objects to responding to 

these requests prior to a ruling on its potentially dispositive Preliminary Objections as this would 

be unreasonably burdensome.  PGW submits that its objection to the Complainant’s Set I 

Interrogatories should be sustained and Complainant’s Motion to Compel should be denied.   

B. Complainants’ Set I, Nos. 1, 2, 5, 6, 9, 10 and 14 are Unreasonably 
Burdensome, Overbroad and Require Unreasonable Investigation.  52 Pa. 
Code § 5.361(a). 

The Complainants’ Set I, Nos. 1, 2, 5, 6, 9, 10 and 14 are detailed questions that relate to 

pipeline and metering station construction and maintenance costs dating back to 1996.  The 

requested information covers a timeframe of approximately 25 years and is overbroad given that 

the complaint is centered on prospective rates after December 31, 2022.  Additionally, given the 

age of some of the requested materials, PGW likely does not have such information available in 

electronic format, if at all, and searching for these materials would be unduly burdensome.  As 

such, PGW objects to these requests as being unreasonable, burdensome, and requires 

unreasonable investigation.  52 Pa. Code § 5.361(a). 

In the Motion to Compel, Complainants argue that the Commission’s regulations allow 

for a broad scope of discovery, and allege that PGW “simply does not want to make the effort to 

determine what material it may have.”  Motion to Compel at 4-5.  These arguments are baseless 

and ignore the fact that the Commission’s regulations clearly limit the scope of discovery to 

disallow discovery that would cause “unreasonable…burden or expense” or that “would require 

the making of an unreasonable investigation” by a party.  52 Pa. Code § 5.361(a).  Requiring 

PGW to provide detailed information over a 25 year period would be unreasonably burdensome 

and would require an unreasonable investigation on PGW’s part to search for the information 

and provide such information spanning an overbroad time period.  The Complainants have not 
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shown that these interrogatories would not create an unreasonable burden or require an 

unreasonable investigation by PGW.   

As an alternative proposal, the Motion to Compel includes modified discovery requests 

with somewhat shortened time periods.  Motion to Compel at 6.  PGW submits that these 

modified requests suffer from the same deficiencies and would still create an unreasonable 

burden and require PGW to make an unreasonable investigation.   

For these reasons, PGW’s objection to the Complainant’s Set I, Nos. 1, 2, 5, 6, 9, 10 and 

14 should be sustained and Complainant’s Motion to Compel should be denied.   

C. Complainants’ Set I, No. 15 Seeks Privileged Commercial Information. 52 Pa.
Code § 5.361(a).

Complainants’ Set I, No. 15 requests a list of “all customers that PGW has placed on an 

interruptible service rate within the past four years.”  This customer-specific information 

constitutes privileged commercial information.  52 Pa. Code § 5.361(a).  The Complaint is 

premised in part on the idea that Vicinity Energy Philadelphia, Inc. (steam utility) and PGW are 

in competition to provide the heating needs of certain buildings in central Philadelphia.  

Accordingly, the Complainants have a clear interest in such information for their own commercial 

purposes.   

In the Motion to Compel, Complainants argue that this concern can be addressed through 

a Protective Order.  Motion to Compel at 5-6.  However, this does not change the fact that such 

privileged information is outside the scope of permissible discovery pursuant to Section 

5.361(a)(3) of the Commission’s regulations.  52 Pa. Code § 5.361(a)(3).   

For these reasons, PGW submits that its objection to the Complainant’s Set I, No. 15 should 

be sustained and Complainant’s Motion to Compel should be denied.   
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IV. CONCLUSION

For the foregoing reasons, PGW respectfully requests that its Objections to the

Complainant’s Set I Interrogatories be sustained, and that the Complainants’ Motion to Dismiss 

Objections and Compel Answers to their Set I Interrogatories be denied. 

Respectfully submitted, 

Craig W. Berry, Esq. (I.D. No. 328527) 
Senior Attorney 
Philadelphia Gas Works 
800 W. Montgomery Ave. 
Philadelphia, PA 19122 
215.684.6049 
215.684.6798 (fax)  

Daniel Clearfield, Esq.           
PA Attorney I.D. # 26183 
Carl R. Shultz, Esq. 
PA Attorney I.D. # 70328 
Eckert Seamans Cherin & Mellott, LLC 
213 Market St., 8th Fl. 
Harrisburg, PA 17101 
717.237.7173 (direct dial) 
717.255.3742 (direct dial) 
717-237-6019 (fax)
dclearfield@eckertseamans.com 
cshultz@eckertseamans.com

Lauren M. Burge, Esq. (I.D. No. 311570) 
Eckert Seamans Cherin & Mellott, LLC 
600 Grant Street, 44th Floor 
Pittsburgh, PA 15219 
412.566.2146 (direct dial) 
412.566.6099 (fax) 
lburge@eckertseamans.com 

Craig.berry@pgworks.com 

Dated: November 29, 2021 


