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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Reconsideration of Staff Action (Petition) filed by A. Edward Schwartz (Mr. Schwartz or Petitioner) on March 18, 2020.  The Petition is directed to the Commission’s Secretarial Letter issued March 4, 2020, in the above-captioned proceedings, Commission Docket Nos. P-2011-2241780 and C‑2011‑2237486 (March 2020 Secretarial Letter).  The March 2020 Secretarial Letter provided notice to all interested Parties to the proceedings of the following:

A review of our records revealed all work has been satisfactorily completed in accordance with our Order entered March 17, 2016. 

The Commission issues this Secretarial Letter in accordance with Section 2702 of the Public Utility Code and finds that the record in this proceeding should be “CLOSED.”

Secretarial Letter.

On April 9, 2020, Norfolk Southern Railway Company (NS) filed an Answer to the Petition for Reconsideration (NS Answer).  On April 10, 2020, the Pennsylvania Department of Transportation (PennDOT) filed a Response to the Petition (PennDOT Response). 

On consideration of the Petition and responses thereto, we will deny the Petition, consistent with the discussion in this Opinion and Order.  The Petition of Mr. Schwartz is, essentially, a request for relief that is substantially similar to relief requested from this agency previously and which we have previously denied based on a lack of jurisdiction.  

Background

The Commission records indicate that there are three docketed proceedings implicated in the Petition that is presently before us.  Notwithstanding, the dispute prosecuted by Mr. Schwartz relates to one crossing, generally referenced as crossing S.R. 4009.  See 66 Pa. C.S. § 2702; § 2704.  The history of litigation involving this crossing has been extensively addressed in several prior Commission Orders, beginning with an Opinion and Order entered December 5, 2013, at Docket No. C-2011-2237486 (December 2013 Order), infra, and most recently in our Opinion and Order entered April 23, 2018, in Docket No. C-2016-2570929 (April 2018 Order).  
At Commission Docket No. C-2016-2570929, Mr. Schwartz filed a pleading styled, “Application for Determination as to Compensation for Damages Sustained Due to Abolition of Railroad Crossing,” pursuant to 66 Pa. C.S. § 2704(a).  We treated the pleading as a formal complaint and docketed the matter at No. C‑2016‑2570929.  See April 2018 Order, at 2, n. 2, referring to Recommended Decision of Administrative Law Judge (ALJ) David A. Salapa issued April 21, 2017, at 2.

In the April 2018 Order we addressed, in detail, the history of litigation involving S.R. 4009, and the legal contentions of Mr. Schwartz concerning the crossing.  We reprint the pertinent background of the dispute as noted in our April 2018 Order:

Mr. Schwartz is a property owner who has filed a Formal Complaint (Complaint) with the Commission pursuant to our authority at Section 2704(a) of the Public Utility Code, 66 Pa.C.S. § 2704(a) (Code hereafter).  Mr. Schwartz alleges that the value of his property has decreased because of a Commission Order entered December 5, 2013, at Docket No. C-2011-2237486 (December 2013 Order).  The December 2013 Order directed the abolition of a rail crossing and bridge (S.R. 4009 hereafter) which bisected property owned by Mr. Schwartz.  See 66 Pa.C.S. § 2702(a)‑(g).  The December 2013 Order did not authorize or direct an appropriation or taking of any property.  Mr. Schwartz seeks compensation for the decreased value of his property that he attributes to the December 2013 Order.

Order at 2-3; (note omitted).

Mr. Schwartz’s position in this dispute is further summarized as follows:

It is the position of Mr. Schwartz that the Commission has the authority, pursuant to Section 2704(a) of the Code, 66 Pa.C.S. § 2704(a), to exercise primary jurisdiction over an application to determine compensation for damages sustained by owners of adjacent property resulting from the abolition of a railroad crossing.  Mr. Schwartz acknowledges that any jurisdiction of the Courts of Common Pleas under this authority would be “derivative,” in that Section 2704 expressly contemplates that an application must first be made to the Commission for a determination of the amount of damages.  Thereafter, the Commission has the authority to determine the amount in question or to refer such a determination to the Court of Common Pleas.  See Motion for Summary Judgment . . ., at 7, citing Huss v. Dept. of Transp., 512 A.2d 1356 (Pa. Cmwlth. 1986), appeal dismissed 544 A.2d 446 (Pa. 1988); CSX Transp., Inc. v. Dept. of Transp. of Comm. of Pa., 641 A.2d 705 (Pa. Cmwlth. 1994); and Barron v. Dept. of Transp., 526 Pa. 539, 587 A.2d 727 (1991).

Mr. Schwartz offered to “withdraw” any de facto claim of taking based on the December 2013 Order, without prejudice, to “accommodate” his position concerning this Commission’s exercise of jurisdiction pursuant to Section 2704(a).  See Motion at 8.

Order at 16-17.

On consideration of the positions of the parties,[footnoteRef:1] our Ordering Paragraphs of the April 2018 Order directed as follows: [1:  	We note that Lackawanna County and the Township of LaPlume were additional parties in the proceeding at Docket No. C-2016-2570929 and joined in the positions of PennDOT and NS as set forth in their various Motions and Replies to the Exceptions of Mr. Schwartz in the matter.] 


2.	That the Motions to Strike the Exceptions of Mr. Schwartz filed by Norfolk Southern Railway Company on May 18, 2017, and the Commonwealth of Pennsylvania, Department of Transportation on May 22, 2017, are denied, consistent with this Opinion and Order.

3.	That the Recommended Decision of Administrative Law Judge David A. Salapa issued on April 21, 2017, is adopted, consistent with the discussion in this Opinion and Order.

4.	That the Formal Complaint of A. Edward Schwartz at Docket No. C‑2016-2570929 is dismissed.

5.	That the Commission expressly relinquishes any asserted jurisdiction over any further claims of Mr. A. Edward Schwartz that the Opinion and Order entered December 5, 2013, at Docket No. C-2011-2237486, et al, raise justiciable matters before this agency.

6.	That these proceedings be marked closed.

Order at 32.  

As set forth in the March 2020 Secretarial Letter, a final Commission Order was entered March 17, 2016, which order resolved issues and assigned construction, maintenance, and other responsibilities for the S.R. 4009 crossing at issue.  The March 17, 2016, Order directed, in pertinent part:

*          *          *          

3.	That Norfolk Southern Railway Company shall, by no later than April 30, 2016, at its sole cost and expense furnish all material and do all work necessary to demolish and remove the bridge carrying S.R. 4009 over its facilities, including the abutments and retaining walls, in accordance with the approved plans.

4.	That Ordering Paragraph No. 11 of our Opinion and Order entered December 5, 2013, at Docket Nos. C‑2011‑2237486 and P-2011-2241780, is modified accordingly, consistent with Ordering Paragraph No. 3, above.

5.	That, in all other respects not inconsistent herewith, our Opinion and Order, entered December 5, 2013, at Docket Nos. C-2011-2237486 and P-2011-2241780, shall remain in full force and effect.

See Opinion and Order entered March 17, 2016.
Based on the March 2020 Secretarial Letter, all work has been completed in accordance with the March 17, 2016 Order.[footnoteRef:2]  We note that Commission records indicate that several extensions of time were requested and granted prior to the S.R. 4009 project’s completion. [2:  	The bridge carrying S.R. 4009 has been demolished, consistent with the December 2013 Order as of, on or about, May 9, 2016.  See April 2018 Order, citing R.D. at 2; Finding of Fact No. 5.] 


Discussion

Schwartz Petition

In the Petition now before the Commission, Mr. Schwartz references the April 2018 Order, Paragraph No. 5, to object to the directive in the March 2020 Secretarial Letter, that the proceedings be marked “CLOSED.”  The Petitioner objects to the record in the matter being closed prior to the issuance of a Commission Secretarial Letter or other Commission action, “clarifying” that pursuant to Section 2704(b) of the Public Utility Code (Code), 66 Pa. C.S. § 2704(b), that by relinquishing jurisdiction, the Commission submits the case to the Lackawanna County Court of Common Pleas for a determination of matters within that court’s jurisdiction.  See Petition at ¶ 7.

In the Petition, Mr. Schwartz expressly requests that the Commission “transfer” the case to the Lackawanna County Court of Common Pleas for a determination of matters within that court’s jurisdiction.  Petition at ¶ 8.  

In concluding the Petition, Mr. Schwartz’s requested relief is that this “Honorable Commission reconsider the Staff action in issuing the Secretarial Letter dated March 4, 2020, in the above-captioned matter, and defer Closing the record in the above-captioned matter until after this Honorable Commission transfers the case to the Lackawanna County Court of Common Pleas for determination of matters pursuant to 66 Pa. C.S.A. Section 2704(b).”  Petition at 2.  

NS Answer

In its Answer, NS replies, in pertinent part, that: 

(1)	Mr. Schwartz initiated proceedings before the Commission to have the subject crossing repaired.  However, after proceedings, a final order was entered directing that the crossing be abolished due to the condition of the bridge and insufficient public need for the crossing.  Answer at ¶ 2, citing December 2013 Order.  The crossing was removed pursuant to the December 2013 Order in October, 2016.  Id.; 

(2)	NS denies that the April 2018 Order did not specifically address the transfer of jurisdiction to the Court of Common Pleas.  According to NS, contrary to the statement of Mr. Schwartz, the order held that the Commission’s sole authority over property damage claims is when property is appropriated pursuant to Section 2702(b) of the Code, 66 Pa. C.S. § 2702(b).  As no appropriation of property has been exercised against the Petitioner, the Commission lacked jurisdiction to determine his property devaluation claims or refer such claims to the Court of Common Pleas.  Answer at ¶ 5, referencing April 2018 Order at 21-23; 29; 

(3)	NS denies that it would be appropriate to submit the case before the Commission to the Lackawanna County Court of Common Pleas to determine matters within its jurisdiction.  Mr. Schwartz’s claim for devaluation of his property would constitute a de facto taking.  The Commission has held that it lacks jurisdiction to determine whether a de facto taking has occurred.  Such claims must be adjudicated under the Eminent Domain Code.  Answer at ¶ 7.  As the Commission does not have jurisdiction over a de facto taking claim, or related claim, there is nothing for the Commission to transfer.  Rather, NS asserts that the proper procedure is for the Petitioner to file for the appointment of viewers – a procedure that Mr. Schwartz has already invoked.  Id., citing Lackawanna County Court of Common Pleas Case No. 2019‑5712, court docket sheet attached as Exhibit “A” to Answer;[footnoteRef:3] and [3:  	In the April 2018 Order, the Commission took official notice that Mr. Schwartz filed a Petition to Appoint Viewers that was docketed at No. 5696 CV 2017, Court of Common Pleas, Lackawanna County.  See Order at 2.  Pursuant to 26 Pa. C.S.A. § 504, of Title 26 Pa. C.S.A. Eminent Domain, the procedure under the Eminent Domain Code for determining damages after a “taking” is to file a Petition for Appointment of Viewers with the Court.  Id., n. 1.] 


(4)	the Commission has determined that there is no claim within its jurisdiction to transfer to the Courts of Common Pleas.  Therefore, any such transfer as advocated by Mr. Schwartz would be inappropriate and a legal nullity.  Also, NS asserts the Petitioner did not appeal any of the prior, adverse determinations of the Commission and such determinations are res judicata (claim precluded and/or issue precluded) and cannot be re-litigated in this Petition.  Answer at ¶ 8, citing City of McKeesport v. Pa. PUC, 442 A.2d 30, 31 (Pa. Cmwlth. 1982) (City of McKeesport).  

PennDOT Response

PennDOT, in response to the contentions cited in the Petition, replies, in pertinent part:

(1)	the Commission recognized that it does not have jurisdiction or the authority to award damages and determined that the Petitioner’s pleading, styled as an “Application” was incorrectly labeled and considered the filing as a formal complaint, and served the formal complaint under docket C-2016-2570929, as discussed in a Secretarial Letter dated October 31, 2016.  PennDOT Response at ¶ 3;
 
(2)	PennDOT admits that the matter of the transfer of jurisdiction of this proceeding to the Court of Common Pleas was not addressed in the April 2018 Order.  However, PennDOT denies the rest of the Petitioner’s allegations as stated in the Petition at ¶ 5.  By way of further answer, PennDOT states that the Commission lacked jurisdiction to refer the matter to the Court of Common Pleas as no appropriation of property was found.  PennDOT further raises the issue of claim preclusion and/or issue preclusion, or res judicata, as the Petitioner failed to address its objections to the previous Commission Order in a timely manner.  PennDOT Response at ¶ 5, citing City of McKeesport;

(3)	PennDOT specifically denies the allegations of the Schwartz Petition at ¶ 7.  PennDOT explains that Mr. Schwartz is seeking to have matters reconsidered that are not the subject of the March 2020 Secretarial Letter; and 
 
(4) 	PennDOT denies the Petitioner’s allegations as raised in the Petition at ¶ 8, based on the prior Commission orders resolving substantially similar issues adversely to the position of Mr. Schwartz. 

In conclusion, PennDOT requests that the Petition be denied. 

Disposition

As a preliminary matter, we advise the Parties that it is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  See Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally Univ. of Pa., et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any issue or contention that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  

Petitions for reconsideration of Staff action are governed by 52 Pa. Code § 5.44:

§ 5.44. Petitions for reconsideration from actions of the staff.

(a) 	Actions taken by staff, other than a presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless reconsideration is sought from the Commission within 20 days after service of notice of the action, unless a different time period is specified in this chapter or in the act.

(b) 	An action taken by staff under delegated authority will note the parties' right to seek reconsideration of the action under this section.

(c) 	Petitions for reconsideration from the actions of the staff will be addressed by the Commission at public meeting.

Mr. Schwartz, through his filing of pleadings and participation in Commission proceedings relative to the S.R. 4009 crossing at issue, has variously asserted that implementation of Commission jurisdiction and authority over the S.R. 4009 crossing has resulted in a de facto “taking” of his property for which he seeks redress pursuant to the Pennsylvania laws of eminent domain.  See April 2018 Order.  

In pertinent part, the position of Mr. Schwartz is summarized from the April 2018 Order as follows:

Mr. Schwartz is the owner of property known as Raintree Farm.  Raintree Farm is comprised of approximately 20 acres on the western side of S.R. 4009, and approximately 70 acres on the eastern side thereof.  See Complaint at ¶ 2.

In his Complaint, Mr. Schwartz explains that in or about 1912, a railroad company that is predecessor to the interests and to the rights currently held by Norfolk Southern, constructed its line – Main Line – through the area of Mr. Schwartz’s property in a generally north/south direction.  This Main Line bisected or divided not only Mr. Schwartz’s farm, which previously had been approximately 110 acres, but also the public road which became S.R. 4009.  The public road which became S.R. 4009 extended across Mr. Schwartz’s land in a generally east/west direction.  See Complaint at ¶ 3.

In constructing the Main Line, the railroad company also constructed bridges, passages and viaducts thereon, including the bridge which carried S.R. 4009 over its railroad tracks below.  See Complaint at ¶ 4.

Mr. Schwartz’s Complaint advises that he expended substantial effort, money and resources in prior decades making improvements to his property.  Such improvements are said to include a home, new horse-riding indoor and outdoor arenas, a grand new stables structure, a new landing strip, a new quarry and other fixtures, all located on the seventy acres on the eastern side of the Main Line.  See Complaint at ¶ 6.  Improvements referred to as “supportive” improvements were made to the twenty acres, also owned by Mr. Schwartz, on the western side of the Main Line.  Id.

The Complaint alleges that the Commission issued an Order on December 5, 2013, at Docket No. C-2011-2237486 (the December 2013 Order), directing that the Delaware and Hudson Railway Company d/b/a/ Canadian Pacific Railroad (D&H) remove a highway bridge carrying S.R. 4009 over its facilities located in LaPlume Township, Lackawanna County.  R.D. at 1.  Norfolk Southern subsequently acquired the D&H rail line and assumed the responsibilities of D&H for removing the S.R. 4009 bridge.  See R.D. at 2.

The Complaint of Mr. Schwartz further stated that prior to the removal of the S.R. 4009 bridge, he used the bridge to travel between the two portions of his property which were bisected by the rail line, i.e. Main Line.  R.D. at 2.

Mr. Schwartz averred that he has been injured and sustained damages by the removal of the S.R. 4009 bridge.  The Complaint alleged that Mr. Schwartz is entitled to compensation for the damages he has suffered by the removal of the bridge due to the de facto taking of his property.  The Complaint requested that the Commission determine compensation for his damages pursuant to 66 Pa.C.S. § 2704(a).  Id.

Order at 4-5. 
 
On consideration of a Recommended Decision in the formal complaint of Mr. Schwartz (Docket No. C-2016-2570929), and Exceptions filed by Mr. Schwartz thereto, we denied the Exceptions and adopted, in substantial part, the recommendations of the presiding ALJ.  We concluded, inter alia, that we lacked jurisdiction to find that abolition of the crossing at S.R. 4009 constituted a “taking” where there had been no appropriation of property associated with the abolition.  Specifically, we noted that the Commission had not authorized or directed the appropriation of any property.  See April 2018 Order at 29-30. 

Additionally, the April 2018 Order noted our agreement with the conclusions reached by the presiding ALJ that Mr. Schwartz’s claim alleging a de facto taking of his property and his request for compensation, under the facts of this dispute, raised matters that must be determined by the Courts and not the Commission.  April 2018 Order at 30. 

Finally, we discussed the doctrine of collateral estoppel and its impact on the claims of Mr. Schwartz.  We concluded that to the extent Mr. Schwartz sought any further relief from the Commission based on the determinations involved with the crossing at S.R. 4009 and our prior orders regarding this crossing, such claims were barred by issue preclusion principles.[footnoteRef:4] [4:  	We also took official notice that Mr. Schwartz filed a Petition to Appoint Viewers that was docketed at No. 5696 CV 2017, Court of Common Pleas, Lackawanna County (Lackawanna County Petition) wherein the Petition named the Commission and PennDOT as party-respondents.  PennDOT and the Commission’s Law Bureau have entered appearances in the Lackawanna County civil action and continue to represent their respective clients’ interests in the civil proceeding.] 


As noted in the April 2018 Order, the Commission considered and denied a prior, Petition for Reconsideration of Staff Action filed by Mr. Schwartz regarding the S.R. 4009 crossing.  See Order entered May 4, 2017.  The May 4, 2017, Order provided a lengthy summary of the procedural history of the proceedings, stemming from the original complaint filed by the Petitioner in this matter regarding S.R. 4009.  

Based on the foregoing, we will deny the Petition of Mr. Schwartz.  The Commission is a creature of the statute at issue in this proceeding,  See Sections 2702(b);(d); 2704(a)-(d) of the Code, 66 Pa. C.S. §§ 2702(b);(d); 2704(a)-(d).  Thus, the Commission has only those powers conferred by the legislature.  City of Philadelphia v. Philadelphia Electric Co., 504 Pa. 312, 473 A.2d 997 (1984).  Consequently, the Commission’s authority must arise expressly from the language of the statutes or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).  

The Commission is acutely aware of the contentions of Mr. Schwartz concerning his claim for, alleged, devaluation of his property as a result of the proceedings involving S.R. 4009.  Notwithstanding the Petitioner’s vigorous advocacy of his legal theory of recovery, Commission jurisdiction over property appropriated for a crossing is specifically delineated and does not extend to the relief sought by Mr. Schwartz.  The Commission does not have jurisdiction over substantive property disputes.  See, e.g., Fairview Water Co. v. Pa. PUC, 509 Pa. 384, 502 A.2d 162 (1985); Fiorillo v. PECO Energy Company, Docket No. C-00971088 (Order entered September 14, 1999); Lou Amati/Amati Service Station v. West Penn Power Co., Docket No. C-00945872 (Order entered October 24, 1996); Edward Boczar v. PPL Electric Utilities Corporation, Docket No. C-20016332 (Order entered February 10, 2003); Messina v. Bell Atlantic-Pa., Docket No. C-00968225 (Order entered September 23, 1998).  We have expressly held that we lack jurisdiction or authority to provide the relief sought by the Petitioner: 

In the present proceeding, we, hereby, expressly consider and deny the claims of Mr. Schwartz concerning his request for compensation pursuant to Section 2704 of the Code.  On application of the principles of collateral estoppel, we conclude that all five elements are present, and that Mr. Schwartz shall be issue precluded from seeking any further relief from the Commission based on the determinations in the December 2013 Order dockets, or from this proceeding, for any matters which may be within our jurisdiction to entertain.  See 52 Pa. Code §§ 3.361-3.363.

April 2018 Order at 31.

Based on the foregoing, the Petitioner is free to pursue his legal theory of recovery in a court of competent jurisdiction.  

Conclusion

We, hereby, deny the Petition of Mr. Schwartz for reconsideration of Staff action as cited in a March 2020 Secretarial Letter.  The March 2020 Secretarial Letter is adopted as the final action of the Commission; THEREFORE,
IT IS ORDERED:

		1.	That the Petition for Reconsideration of Staff Action filed March 18, 2020, by Mr. A. Edward Schwartz, is denied consistent with the discussion in this Opinion and Order.

		2.	That the March 4, 2020, Secretarial Letter is adopted as the final action of the Commission.

		3.	That the Commission expressly relinquishes any asserted jurisdiction over any further claims of Mr. A. Edward Schwartz that the Opinion and Order entered December 5, 2013, at Docket No. C-2011-2237486, et al, raise justiciable matters before this agency.

4.	That the dockets at Docket Nos. C-2011-2237486 and P‑2011‑2241780 be marked closed.
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