BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Bureau of Investigation and Enforcement		:													:
							:
	v.						:	C-2021-3027615
							:
East Dunkard Water Authority			:



INTERIM ORDER REGARDING MOTION TO STRIKE ANSWER AND 
MOTION TO STRIKE REPLY

HISTORY OF THE PROCEEDING

On August 2, 2021, the Bureau of Investigation and Enforcement (I&E or Complainant) filed a formal Complaint against East Dunkard Water Authority (EDWA or Company or Respondent) for operating outside of its jurisdictional limits.  Specifically, I&E alleges that the Respondent does not hold a Certificate of Public Convenience issued by the Pennsylvania Public Utility Commission (Commission) that would authorize it to provide water service to the public for compensation beyond the Company’s current corporate limits.  

Via Secretarial Letter dated August 3, 2021, the Complaint was served on the Respondent.  The Complaint contained a Notice which indicated that the Company had 20 days from the date of service to file an Answer with the Commission or no later than August 23, 2021.

On August 27, 2021, the Respondent filed an Answer to the Complaint with the Secretary’s Bureau.  The Answer admitted in part and denied in part the allegations of the Complaint.  

On September 13, 2021, I&E filed a Motion to Strike Untimely Filed Answer (Motion #1) with the Commission.  The Motion contained a Notice to Plead which indicated that a response to the Motion was due 20 days from the date of service or no later than 
October 4, 2021.  

On October 12, 2021, the Company filed a response to the Motion to Strike.

On October 20, 2021, I&E filed a Motion to Strike Untimely Filed Reply (Motion #2).  Motion #2 contained a Notice to Plead which indicated a response to the Motion was due 20 days from the date of service or no later than November 9, 2021.

On November 9, 2021, the Respondent filed a Reply to Motion #2.  The matter is now ripe for decision.

DISCUSSION

The Commission’s regulations allow for Motions to Strike.  52 Pa. Code § 5.1 (a)(6).  Under Section 5.61 of the Commission’s regulations,  answers to complaints and motions shall be filed with the Commission within 20 days after the date of service.  The regulations also indicate the penalty for failure to file an answer to a complaint.   52 Pa. Code § 5.61 (a).  The regulations state that a respondent failing to file an answer within the applicable period may be deemed in default, and relevant facts stated in the pleadings may be deemed admitted.
52 Pa. Code § 5.61 (c)(emphasis added).  

In this case, the Complaint was served on the Respondent via Secretarial Letter dated August 3, 2021, which meant that the Answer to the Complaint was due on 
August 23, 2021.  It appears that the Answer was filed on August 27, 2021, which was four days late.  However, the regulations indicate that failing to file an answer within the applicable period “may be deemed in default.”  See 52 Pa.Code § 5.61(c).  The default is not a requirement.  In this matter, while there was a late Answer, it was only four days after the due date and there does not appear to be any prejudice against the Complainant.  As such, the Motion to Strike Untimely Answer is denied and dismissed.

Further, because of the determination on the Motion #1, I am also denying Motion #2 as moot because I did not consider the Response to Motion # l to make my determination in the case.  However, I am directing the Respondent that all future deadlines will be strictly adhered to in this proceeding and lateness will not be tolerated.  

THEREFORE,

IT IS ORDERED:

1. That the Bureau of Investigation and Enforcement’s Motion to Strike Untimely Filed Answer is denied;

1.  That the Bureau of Investigation and Enforcement’s Motion to Strike Untimely Filed Reply is denied;     

1. That the parties will strictly adhere to any future deadlines and due dates;  

1. That the matter will be scheduled for a prehearing conference.   

.
Date:	December 9, 2021						/s/				
							Marta Guhl
Administrative Law Judge
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