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PREHEARING CONFERENCE ORDER

A Prehearing Conference is scheduled in this case for Monday, December 20, 2021, at 11:00 a.m.  To participate in the hearing, you must dial the toll-free number listed below.  You will be prompted to enter a PIN number, which is also listed below.  You will be asked to speak your name and then the telephone system will connect you to the conference.  
			
[bookmark: _Hlk5109067]CALL-IN INFORMATION

			Toll-free Bridge Number:  1-866-566-0651
			PIN Number:  59956427

You must call into the conference on the scheduled day and time.  Failure of any party to attend the prehearing conference without good cause shall constitute a waiver of all objections to the agreements reached and matters decided at the prehearing conference.  You will not be called by the Administrative Law Judges.

HISTORY OF THE PROCEEDING

		By way of background, Philadelphia Gas Works (PGW) filed its first proposed 2017-2020 Universal Service and Energy Conservation Plan (2017 USECP) on April 28, 2016, at Docket No. M‑2016‑2542415.  The Commission directed PGW revise the plan, and the Commission ultimately approved PGW’s 2017 USECP by order entered on October 5, 2017.  

		By Order[footnoteRef:1] entered October 3, 2019, at Docket No. M-2019-3012601 (October 2019 Order), the Commission established a new USECP filing schedule and extended the duration of USECPs from three years to at least five years.  The October 2019 Order directed natural gas distribution companies (NGDCs), such as PGW, and electric distribution companies (EDCs) to provide updated enrollment and budget projections for the extended terms of their existing USECPs based on the new filing schedule.  PGW’s 2017 USECP was extended through 2022, and PGW was directed to file and serve enrollment and budget projections for 2021 and 2022. [1:  	 http://www.puc.pa.gov/pcdocs/1638860.docx.
] 


		On November 5, 2019, the Commission entered an order and annex (November 2019 Order and November 2019 Annex), amending the Commission’s CAP Policy Statement, effective March 21, 2020.[footnoteRef:2]  The November 2019 Order, inter alia, strongly urged NGDCs and EDCs to incorporate the CAP policy amendments into their USECPs to allow stakeholders to have a basis for meaningful input in Universal Service Rulemaking.[footnoteRef:3]   [2:  	See Final Policy Statement and Order, Docket No. M‑2019-3012599 (order and annex entered on November 5, 2019).  The amendments to the CAP Policy Statement culminated from two proceedings begun in 2017 – Energy Affordability for Low-Income Customers at Docket No. M-2017-2587711 and Review of Universal Service and Energy Conservation Programs at Docket No. M‑2017‑2596907 – that comprehensively reviewed the policies, practices, procedures, and impacts of universal service programs on low-income customers and other ratepayers.  Based on utility data and projections and stakeholder comments in these two proceedings that were begun in 2017 and in other dockets, the Commission approved amendments to the CAP Policy Statement by the November 2019 Order and November 2019 Annex.  The November 2019 Annex reflects the 17 specific amendments to the CAP Policy Statement.  The amended CAP Policy Statement became effective upon publication of the November 2019 Order and the November 2019 Annex in the Pennsylvania Bulletin on March 21, 2020.  
]  [3:   	November 2019 Order at 2.  On January 2, 2020, the Commission entered an order at Docket No. L-2019-3012600 directing its Bureau of Consumer Services (BCS) and Law Bureau to initiate a comprehensive universal service rulemaking by March 31, 2020.
] 


		The Commission subsequently clarified the November 2019 Order, by Order entered on February 6, 2020.[footnoteRef:4] [4:  	See Petition of EAP for Reconsideration/Clarification of the November 5, 2019 Final CAP Policy Statement and Order at Docket No. M-2019-3012599, Docket No. P‑2020‑3016889 (order entered on February 6, 2020) at 12.  OCA also petitioned, at Docket No. P-2020-3016885, for reconsideration/clarification of the November 2019 Order.  
] 

		On January 6, 2020, PGW filed a Cover Letter and 2020 Addendum.  The 2020 Addendum reflected the extended duration through 2022 for its 2017 USECP and included updated enrollment and budget projections for 2021 and 2022.  The Cover Letter outlined a proposal to implement a Pilot Program and other CAP[footnoteRef:5] changes consistent with the CAP Policy Statement amendments.  Notably, as part of a Pilot Program to run through the term of its existing USECP, PGW proposed to implement the new recommended energy burdens[footnoteRef:6], eliminate the $5 PPA co-pay[footnoteRef:7], set a maximum CAP credit limit[footnoteRef:8], and make its existing consumption limit pilot permanent[footnoteRef:9]. [5:  	PGW’s CAP is called Customer Responsibility Program (CRP).
]  [6:  	Cover Letter at 2.
]  [7:  	Id.
]  [8:  	Id.
]  [9:  	Id.at 5.
] 


		The January 6, 2020 filing was served on the Office of the Consumer Advocate (OCA); the Office of Small Business Advocate (OSBA); the Clean Air Council of Philadelphia; Community Legal Services, Inc.; the Pennsylvania Utility Law Project; the Philadelphia Industrial and Commercial Gas Users Group (PICGUG); the Commission’s Bureau of Investigation and Enforcement (I&E); the Commission’s Bureau of Consumer Services (BCS); and the Commission’s Law Bureau.  

		The January 6, 2020 filing was initially docketed at Docket No. M-2016-2542415, the proceeding for PGW’s 2017 USECP.  On February 21, 2020, PGW filed a Petition to expedite review of the January 6, 2020 filing, and the January 6, 2020 filing was re-docketed at P-2020-3018867 as a Petition to Amend PGW’s 2017 USECP.



		In pressing for expedited review of the changes proposed in the Cover Letter, PGW asserted that it had begun replacing its customer information system (CIS)[footnoteRef:10] and needed to cease enhancements to the new system by September 30, 2020, in order to test the new system.  PGW indicated it expected to take approximately six to seven months to implement the proposed new energy burdens.[footnoteRef:11]   [10:   	PGW’s CIS is the main repository for PGW’s customer information, including financial information, and is used to bill its customers monthly.  Failure in the CIS replacement could lead to inaccuracies in billing, CAP account errors, disruption of customer shopping, and other problems, potentially resulting in “significant customer confusion and complaints.”  PGW Petition at 7.
]  [11:  	PGW Petition at 2‑3 & 7.
] 


		PGW asserted that implementation of its proposed Pilot Program relative to the CAP changes articulated in the Cover Letter would enable PGW to analyze how the proposed CAP changes would impact the utility and ratepayers.  PGW also asserted that its proposal to implement the Pilot Program would be withdrawn if not approved by March 31, 2020.  If withdrawn, PGW averred that the earliest it would address proposals for its CAP would be in conjunction with its next proposed USECP which was, at that time, due November 21, 2021.[footnoteRef:12]   [12:  	PGW Petition at 2-3.
] 


		The Low-Income Advocates confirmed their support for expedited review (and expedited approval) of the changes articulated in the Cover Letter by letter filed and served on March 2, 2020.

		OCA filed its Answer to the Petition for Expedited Review on March 3, 2020, asserting that the changes articulated in the Cover Letter should not be approved on an expedited basis.  OCA noted that the Commission has not directed mandatory compliance with the CAP Policy Statement amendments, including the new recommended CAP energy burdens.[footnoteRef:13]  OCA argued that the anticipated increase of $27.5 million in USECP costs, from $69.6 million in 2020 to $97.1 million in 2021, required a full and complete analysis of the impact. [13:  	OCA Answer at 2-3.  ] 


	By Order entered March 26, 2020, the Commission, inter alia, approved, on an expedited basis, the provisions of PGW’s January 6, 2020 filing as a Pilot Program to expire expiration at a date coincident with the end of Philadelphia Gas Works’ 2017-2022 Universal Service and Energy Conservation Plan at Docket No. M‑2016‑2542415.

		OCA and OSBA appealed the Commission’s March 26, 2020 Order to the Commonwealth Court.  OCA and OSBA argued on appeal that, by granting PGW’s Petition to amend its 2017 USECP in this expedited fashion, the Commission violated the due process rights of interested parties as guaranteed by the United States and Pennsylvania Constitutions.  Upon review, the Commonwealth Court held the Commission erred in granting the Petition without providing interested parties, like OCA and OSBA, adequate notice of the grant of expedited consideration of the Petition and a meaningful opportunity to respond to the particular facts of the proposed changes to PGW’s USECP set forth in the Petition. By Order entered September 29, 2021, the Commonwealth Court vacated the Commission’s March 26, 2020 Order and remanded the matter back to the Commission for further proceedings.  The Court directed the Commission to provide evidentiary proceedings and issue a new decision consistent with its Opinion.[footnoteRef:14]  [14:  	See Opinion and Order p.31. ] 


		On October 25, 2021, PGW filed a Petition for Commission Action, requesting that the Commission: (1) issue an order directing PGW to maintain its existing energy burden Pilot Program as part of its Customer Responsibility Program on a temporary basis until a final Commission order is issued in the proceeding on remand; (2) set a schedule for an expedited proceeding on remand in order to provide for the evidentiary proceedings and issuance of a new decision required by the Commonwealth Court’s decision; and (3) direct the Office of Administrative Law Judge (OALJ) to develop a certified record to be submitted to the Commission for decision.

		On October 29, 2021, PGW filed its USECP for 2023-2027 which has been docketed at M-2021-3029323.  As of the time of this Order, no other filing has been made at that docket by any party and the matter remains assigned to the Commission’s Bureau of Consumer Services (BCS).

		On November 4, 2021, the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA) and the Tenant Union Representative Network, (TURN) filed Petitions to Intervene in the remanded matter.  

		On November 15, 2021, CAUSE-PA and TURN filed a joint Answer to PGW’s October 25, 2021 Petition, essentially supporting PGW’s Petition.  Also on November 15, 2021, OCA filed an Answer to PGW’s October 25, 2021 Answer.  In its Answer, OCA averred it did not oppose PGW’s request for a temporary extension of the existing Pilot Program during the pendency of the remand proceeding, with the caveat that OCA reserves the right to request refunds to the date of the Remand Order.  Further, OCA opposes PGW’s request for an expedited process and certification of the record.

		On December 7, 2021, the Chief Administrative Law Judge assigned the undersigneds to the remanded matter.   

		On December 9, 2021, the undersigneds contacted the parties and instructed them to confer and identify a mutually agreeable date and time for a prehearing conference in this remand matter.  The parties subsequently agreed upon December 20, 2021, at 11:00 a.m.  

		On December 14, 2021, the Commission issued a notice, scheduling the prehearing conference.  

ORDER

The parties are hereby directed to comply with the following requirements:

1. Each party must file and serve, prior to 9:00 a.m. on Monday, December 20, 2021, a Prehearing Conference Memorandum which sets forth:
a) the history of the proceeding, 
b) the issues you believe are involved in this remanded matter, and
c) if you believe evidentiary hearings are appropriate in the remanded matter, a proposed plan and schedule of discovery, a listing of your proposed witnesses and the subject of their testimony, and a proposed litigation schedule, agreed to by all parties if possible.  

		Upon review of the record, the undersigneds note that the initial filing in this remanded matter is PGW’s January 6, 2020 filing – the Petition to Amend PGW’s 2017 USECP to include (1) a consumer education and outreach program and (2) a Pilot Program to be implemented in response to the Commission’s November 5, 2019 Final CAP Policy Statement and Order.  In the January 6, 2021 filing, PGW explains that its next USECP, at that time, was due to be filed on or before November 1, 2021.  In its Motion for Expedited Consideration filed February 21, 2021, PGW indicated expedited approval was necessary in order to give it time to implement the Pilot Program prior to the USECP to be filed by November 1, 2021.  

		The Pilot Program was implemented consistent with the Commission’s (now vacated) March 26, 2020 Order and, as of the time it filed its Answer on November 15, 2021, OCA did not oppose PGW’s request for a temporary extension of the existing Pilot Program during the pendency of the remand proceeding, with the caveat that OCA reserves the right to request refunds to the date of the Remand Order. 

		Considering the facts that PGW has filed its USECP for 2023-2027, the Pilot Program has been running up to this point, and OCA does not object to the continued operation of the Pilot Program (albeit with conditions), the undersigneds are interested in the parties’ positions regarding what issues, exactly, are involved in the remanded proceeding, and whether those issues are more appropriate to be developed in an adversarial proceeding on the USECP for 2023-2027 at Docket No. M-2021-3029323.  PGW should also address its position on its October 25, 2021 Petition in light of the fact that it has since filed its USECP for 2023-2027.  The undersigneds would like to avoid the duplication of Commission resources and parties’ efforts.   

		The undersigneds may be served by email at edevoe@pa.gov and mhoyer@pa.gov and there is no need to follow email service by hard copy until further notice.  Parties represented by multiple attorneys should designate in their prehearing memorandum a lead representative for the purposes of the prehearing conference.

2. A request for a change of the scheduled Prehearing Conference date must state the agreement or opposition of other parties and must be submitted by email to the undersigned no later than three (3) days prior to the Prehearing Conference.  52 Pa.Code § 1.15(b).  Only the undersigned Administrative Law Judges or the Office of Administrative Law Judge Scheduling Unit may grant a request for a change of a prehearing conference.  Such changes are granted only in rare situations where sufficient cause exists.  Requests for changes of subsequent prehearing conferences or hearings, if any, should also be served directly on the presiding Administrative Law Judges. 
 
In accordance with the foregoing, absent a continuance for good cause, all parties must be prepared to participate in the scheduled Prehearing Conference.

3.	Please review the regulations pertaining to prehearing conferences, 52 Pa.Code § 5.221-§ 5.224, and in particular, § 5.222(d) which provides, in part:

(d) Parties and counsel will be expected to attend the conference fully prepared for a useful discussion of all problems involved in the proceeding, both procedural and substantive, and fully authorized to make commitments with respect thereto. 

	(1)	The preparation must include submission of a prehearing memorandum and list:  

	(i) The presently identified issues.

	(ii) The names and addresses of the witnesses.

(iii) The proposed area of testimony of each witness.

	(2)	The preparation may include:

	(i) Development of a proposed procedural schedule.

	(ii) Advance study of all relevant materials.

	(iii) Advance informal communication between the parties, including requests for additional data and 
information, to the extent it appears feasible and desirable.  

	(Emphasis added.)

		4.	Parties should review the regulations relating to discovery, specifically 52 Pa.Code § 5.331(b), which provides, inter alia, that “a party shall endeavor to initiate discovery as early in the proceedings as reasonably possible,” and 52 Pa.Code § 5.322, which encourages parties to exchange information on an informal basis.  All parties are urged to cooperate in discovery, and advise us at the prehearing conference as to discovery problems which have not been resolved.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa.Code §§ 5.361, 5.371‑5.372.

		5.	Pursuant to 52 Pa.Code §§ 1.21 & 1.22, if you are an individual, you may represent yourself or you may be represented by an attorney licensed to practice law in the Commonwealth of Pennsylvania or admitted Pro Hac Vice.  However, if you are a partnership, corporation, trust, association, or governmental agency or subdivision, you must be represented in this proceeding by an attorney licensed to practice law in the Commonwealth of Pennsylvania or admitted Pro Hac Vice.  Unless you are an attorney, you may not represent someone else.  Attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa.Code § 1.24(b). 

		6.	Failure of a party to attend the prehearing conference without good cause shown shall constitute a waiver of all objections to the agreements reached and matters decided at the prehearing conference, including, but not limited to, any special discovery rules and the litigation schedule established for this case.  52 Pa.Code §§ 5.222(e) & 5.224.

		7.	You must serve the presiding Administrative Law Judges directly with a copy of any document that you file in this proceeding.  If you send the undersigneds any correspondence or document, you must send a copy to all other parties.  For your convenience, a copy of the Commission’s current service list of the parties to this proceeding is enclosed with this Order.


Date:  December 15, 2021						/s/				
							Mark A. Hoyer
							Deputy Chief Administrative Law Judge
						
									/s/				
							Emily I. DeVoe
							Administrative Law Judge
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