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OPINION AND ORDER


BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Rashid El Malik (Complainant or Mr. Malik) and PECO Energy Company (PECO) filed on December 11, 2020, and December 18, 2020, respectively, to the Initial Decision of Administrative Law Judge (ALJ) Conrad A. Johnson, issued on December 1, 2020, in the above-captioned proceeding.  Replies to Exceptions were filed by both Mr. Malik and PECO on December 21, 2020, and by Reliant Energy Northeast LLC t/a NRG Residential Solutions (NRG Residential) on December 31, 2020.  For the reasons stated below, we will:  (1) deny the Exceptions of Mr. Malik; (2) grant the Exceptions of PECO; and (3) adopt the ALJ’s Initial Decision, as modified, consistent with this Opinion and Order.

History of the Proceeding

On January 30, 2020, Mr. Malik filed a Formal Complaint (Complaint) with the Commission against Respondents PECO and NRG Residential averring that the Respondents engaged in “slamming” of his residential electric and natural gas accounts.[footnoteRef:1]  The Complaint is a timely appeal of the Bureau of Consumer Services (BCS) decision dated December 27, 2019, at BCS Case No. 3689289 (BCS Decision).[footnoteRef:2]  Specifically, the Complaint alleges that the Complainant never authorized PECO or NRG Residential to switch his electric supplier and natural gas supplier from PECO to NRG Residential and NRG Home, respectively.[footnoteRef:3]  The Complainant seeks damages and a civil penalty.    [1:  	“Slamming” is an unauthorized change made to a customer’s supply service.  HIKO Energy LLC v. Pa. PUC, 163 A.3d 1079, 1090 (Pa. Cmwlth. 2017).]  [2:  	An appeal of a BCS informal complaint decision is a de novo review conducted by either an ALJ or a special agent. 52 Pa. Code § 56.173(a).]  [3:  	NRG Residential is an electric generation supplier (EGS) and its sister company, NRG Home, is a natural gas supplier (NGS) to residential customers in PECO’s territory.  ] 

 
PECO filed an Answer to the Complaint on March 10, 2020.  The Answer 
averred that PECO processed a switch request submitted to it by NRG Residential.  PECO further averred that it is not a party to the contracts between the Complainant and NRG Residential; and that NRG Residential is the proper Respondent for the Complainant’s Complaint, not PECO.  
 
On March 12, 2020, PECO filed Preliminary Objections requesting that the Complaint against PECO be dismissed because it is legally insufficient.  Specifically, PECO stated that the Complaint does not allege any facts that could be construed as a violation by PECO of any statute, regulation, or order.  PECO reiterated its position that the supplier switch contracts are between the Complainant and NRG Residential and that PECO followed its Commission-approved Tariff in processing the switches.     
 
On May 26, 2020, the Complainant filed his Answer to PECO’s Preliminary Objections and agreed to withdraw PECO from this proceeding. 
 
On May 27, 2020, NRG Residential filed its Answer to the Complaint denying the material allegations contained therein.   
 
On June 5, 2020, the Complainant filed a revised Answer to PECO’s Preliminary Objections and rescinded his removal of PECO as a respondent party in this proceeding.   
 
The ALJ conducted a telephonic hearing on July 1, 2020, as scheduled.  The Complainant appeared pro se.  The Complainant testified and presented the testimony of his wife, Rosalind El Malik.  The Complainant offered Complainant Exhibits 1-8.  Complainant Exhibits 1-6, and 8 were admitted into evidence.  PECO presented the testimony of two witnesses, Carol Reilly, and Anna Mae Migliaccio, and offered PECO Exhibits 1-3, which were admitted into evidence.  NRG Residential presented the testimony of one witness, Spencer Halstead, and offered two exhibits, which were admitted as NRG Exhibits 1 and 2.  At the hearing, the ALJ denied PECO’s Preliminary Objections.  Transcript (Tr.) at 62.  The record closed by Interim Order on July 30, 2020. 

On December 1, 2020, the ALJ issued his Initial Decision, which granted, in part, and dismissed, in part, the Complaint.  The ALJ found that the Complainant was entitled to a full refund of charges for electric generation supply service and for natural gas supply service supplied by NRG Residential and NRG Home, respectively, due to the two unauthorized switches.[footnoteRef:4]  However, the ALJ also found that the Complainant did not meet his burden to show that a civil penalty should be assessed against NRG.  Additionally, the ALJ directed that PECO shall, in the future, include notice of a 10-day waiting period in which the order switching natural gas suppliers may be canceled in the confirmation letter it sends to ratepayers pursuant to 52 Pa. Code § 59.93.    [4:  	The Commission has the authority to direct EGSs to refund charges for electric generation supply service and to direct NGSs to refund charges for natural gas supply service when switches are not authorized. 52 Pa. Code §§ 57.177(b) and 59.97(b).] 


As previously noted, the Complainant and PECO filed Exceptions to the Initial Decision on December 11, 2020, and December 18, 2020, respectively, and both the Complainant and PECO filed Replies to Exceptions on December 21, 2020, and NRG Residential filed its Replies to Exceptions on December 31, 2020.  

Discussion

A. Legal Standards
	
Before addressing the Exceptions, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Therefore, any issue that we do not specifically address or delineate in this decision shall be deemed to have been duly considered and denied without further discussion.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that either PECO or NRG separately or together are responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondents’ PECO or NRG.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient initially to satisfy the burden of proof, the burden of going forward with the evidence (burden of persuasion) to rebut the evidence of the Complainant shifts to the Respondents.  If the evidence presented by the Respondents is of co-equal weight, the Complainant’s burden of proof has not been satisfied.  The Complainant would be required to provide additional evidence to rebut the Respondents’ evidence.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

B.	ALJ’s Initial Decision 

In this proceeding, the ALJ made twenty-one Findings of Fact and reached five Conclusions of Law.  I.D. at 4-7, 12-13.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ determined that the Complainant never authorized PECO or NRG Residential to switch his EGS and NGS from PECO to NRG Residential for electric and NRG Home for natural gas.  I.D. at 4-5 (Findings of Fact Nos. 5-8).  The ALJ also found that no party to this proceeding disputes the fact that the Complainant did not attend the retail event at the SEPTA Suburban Station in Philadelphia on January 21, 2019.  Id. at 5 (Findings of Fact No. 6 & 13).  Other findings included the fact that the Complainant resides in California and the service address is in Pennsylvania.  Id. at 4 (Findings of Fact Nos. 3 & 4).  The ALJ further found that no party disputes the fact that the Complainant’s EGS and NGS were switched by an unauthorized person on January 21, 2019.  Id. at 4 (Findings of Fact No. 5).  As a result of these unauthorized switches, which NRG Residential admitted occurred, the ALJ found that NRG Residential is agreeable to refunding the supplier charges incurred by the Complainant in the amount of $69.28 in accordance with 52 Pa. Code §§ 57.177(b) and 59.97(b).  I.D. at 6 (Findings of Fact No. 20) & 7.

[bookmark: _Hlk88131582]In determining whether a civil penalty should be assessed against NRG Residential, the ALJ concluded that the evidence presented at the hearing “did not shed much light on the unauthorized supplier switches, both electric and natural gas,” that occurred on January 21, 2019.  Id. at 12.  While NRG Residential stipulated that the switches were unauthorized, the ALJ found the evidence wholly lacking as to who signed the enrollment forms or as to NRG Residential’s further culpability regarding the unauthorized switches.  Id.  As such, the ALJ concluded that no pattern of unauthorized 
enrollments by NRG Residential was established at the hearing; and, therefore, no civil penalty was warranted.[footnoteRef:5]  Id.   [5:  	Although, the ALJ concluded that no pattern of unauthorized enrollments by NRG Residential was established at the hearing, we note that in a separate Commission proceeding, BCS received approximately six informal complaints between April and September 2018, submitted by residential customers alleging that their electricity accounts were switched to receive electric generation service supplied by NRG Home without their authorization.  A review by BCS of the informal complaints determined that the alleged unauthorized enrollments were set up by agents who used an eligible customer list at public retail locations, such as big box stores.  BCS became concerned that NRG Home agents were improperly using the eligible customer list, which contains customer information, to switch customers to NRG Home without the customers’ consent.  Therefore, BCS referred the matter to the Commission’s Bureau of Investigation and Enforcement (I&E).  This investigation ultimately resulted in a Settlement Agreement filed with the Commission on September 29, 2020, by I&E and Reliant Energy Northeast LLC d/b/a Reliant Energy, NRG Business Solutions, Reliant-NRG, NRG Residential Solutions, NRG Retail Solutions, NRG Home and NRG Business (collectively, Company).  The Settlement Agreement, which, inter alia, assessed the Company a civil penalty of $175,000, was approved by the Commission on March 25, 2021.  See Pa. PUC, Bureau of Investigation and Enforcement v. Reliant Energy Northeast LLC d/b/a Reliant Energy, NRG Business Solutions, Reliant-NRG, NRG Residential Solutions, NRG Retail Solutions, NRG Home and NRG Business, Docket No. M-2020-3006647 (Order entered March 25, 2021).  We note that although this order that we issued in March involves NRG Residential as an EGS rather than an NGS, we are concerned about the allegations raised in this proceeding and about the similarities between the cases.  Therefore, we will take this opportunity to remind EGSs and NGSs in the Commonwealth to conduct their businesses in a proper and lawful manner.] 

   
Regarding PECO, the ALJ found no evidence that PECO violated the Code, the Commission’s Regulations, or any Commission order relating to how the company processed the electric supply switch from PECO to NRG Residential and then back to PECO.  Id. at 8.  However, regarding how PECO processed the natural gas supply switch, the ALJ found an inconsistency between PECO’s Commission-approved Tariff that provides for a 5-day waiting period in which the supplier switch order may be canceled before the change of the NGS takes place and the 10-day waiting period that is prescribed in the Commission’s Regulations at 52 Pa. Code § 59.93(2).  Id. at 8-9.  Because the confirmation letter sent by PECO switching the Complainant’s NGS from PECO to NRG Home provided for a 6-day waiting period consistent with PECO’s existing Tariff, the ALJ found that issuing a civil penalty is not warranted.  Id. at 9.  However, the ALJ concluded that an appropriate remedy in this case is to order PECO to change its Tariff to provide the requisite 10-day waiting period in future confirmation letters.  Id. at 9 & 12 (Conclusions of Law No. 4).  
         
C.	Exceptions and Replies

In his Exceptions, the Complainant argues that the ALJ erred in finding that no evidence was presented to support a finding that PECO violated the Code or the Commission’s Regulations in how it processed the electric supply and natural gas switches.  Complainant Exc. at 6-8.  Instead, the Complainant argues that the record establishes that PECO should be found liable for violations of the Code and the Commission’s Regulations in how its processed both switches.  On the electric side, the Complainant asserts that PECO’s witness testified that PECO sent the confirmation letter to the Complainant on January 22, 2019; however, the Complainant argues that PECO did not receive the switch request until January 23, 2019, thereby contradicting the established record.  Id. at 7-8.  Regarding the natural gas switch, the Complainant asserts that the confirmation letter sent by PECO clearly violates the 10-day waiting period requirement, and that PECO also failed to verify the accuracy of the information provided by NRG Home by matching at least two data elements such as name, address, or account number with PECO’s own records.  Id. at 7.       

The Complainant also argues that the ALJ erred in finding that no evidence was presented to support a finding that NRG Residential was responsible for the unlawful switching, thereby warranting the imposition of a civil penalty.  Id. at 8-11.  Instead, the Complainant argues that the evidence at the hearing supported a finding that other customers were complaining to NRG Residential about the same employee switching their accounts improperly.  Id. at 10.  The Complainant also asserts that the signature page authorizing the switches “revealed an unrecognized signature that did not comply with PUC regulations.”  Id. at 11.  The Complainant concludes that NRG Residential should be found to have engaged in improper conduct establishing a pattern of unauthorized enrollments of electric and natural gas customers that warrants the imposition of a civil penalty.  Id. 

In its Exceptions, PECO argues that it is exempt from the 10-day waiting period requirement of 52 Pa. Code § 59.93(2) pursuant to the Commission’s Final Order, Interim Guidelines Regarding Standards for Changing a Customer’s Electricity Generation Supplier, Docket No. M-2011-2270442 (Order entered October 25, 2012) (PUC Final Order), which waived the applicability of 52 Pa. Code § 59.93(2)’s requirement for a 10-day waiting period and held that five days is “sufficient notice for customers and time to act to prevent an unauthorized switch.”  PECO Exc. at 2 (citing PUC Final Order at 45, 48-49).  As a result, PECO requests that the ALJ’s holding that PECO is in violation of 52 Pa. Code § 59.93(2) be reversed.  Id. 

In his Replies to Exceptions, the Complainant states that PECO did not respond to his earlier assertion that PECO’s witness testified that PECO sent the confirmation letter to the Complainant on January 22, 2019, but PECO did not receive the switch request until January 23, 2019, contradicting the record.  Complainant’s R. Exc. at 1.  Regarding the natural gas switch, the Complainant re-asserts that PECO’s confirmation letter is not in compliance with 52 Pa. Code § 59.93 and that PECO failed to verify the accuracy of the information provided by NRG Home by matching at least two data elements such as name, address, or account number with PECO’s own records.  Id.

 		In its Replies to Exceptions, PECO argues that the Complainant’s allegations regarding PECO mailing him a switch letter notification on January 22, 2019, even though the switch did not occur until January 23, 2019, are unfounded and without merit.  PECO R. Exc. at 3.  PECO states that at the hearing its witness testified that PECO received a supplier switch request from NRG Residential on January 21, 2019, not January 23, 2019, as the Complainant alleges.  Id. at 3-5 (citing Tr. at 68 & 70-73; I.D. at 4-5).  Additionally, PECO asserts that the Complainant’s name, address, account number and a telephone number were provided by NRG Home and that this information was available to NRG Home per the Commission’s Regulations.  Id. at 4 (citing Tr. at 70‑71, 99, 100, & 102-03).  As a result, PECO argues that the Complainant’s arguments on these issues are without merit and PECO is not subject to civil penalties per 66 Pa. C.S. § 3301.  

Additionally, PECO avers that regarding the notification requirements of 52 Pa. Code § 59.93, the Complainant failed to state any legally sufficient grounds upon which to base his claim that a violation occurred in this case.  PECO R. Exc. at 5.  As PECO argues above, on January 21, 2019, NRG Home provided PECO the necessary information to enroll the Complainant and PECO’s follow-up actions were in full compliance with the requirements of 52 Pa. Code § 59.93(1) and the 5-day waiting period for cancellations in the PUC Final Order.  Id. at 6-8.  PECO, therefore, submits that the alleged notification violation is without merit and asks the Commission to overturn the ALJ’s holding that PECO violated 52 Pa. Code § 59.93(2).  Id. at 8. 

In its Replies to Exceptions, NRG Residential asserts that the arguments in the Complainant’s Exceptions are not supported by the evidentiary record or otherwise mischaracterizes the evidence offered by NRG Residential at the hearing.  For example, NRG Residential states that the ALJ found the record lacks evidence showing who actually initiated the switches.  NRG R. Exc. at 2 (citing I.D. at 1, 10-12).  NRG Residential avers further that it never stipulated that the supplier switches were unauthorized; rather, it stipulated only to the fact that the Complainant, being in California, personally did not authorize the switch.  Id.  NRG Residential offers another example of mischaracterization when the Complainant claims that “customers were complaining that NRG was transferring their accounts without consent.”  Id. at 3 (citing the Complainant’s Exc. at 7).  NRG Residential states that the only question regarding this topic was whether NRG Residential received other switch requests that was not requested by the customer, and NRG Residential’s witness simply answered yes; there was nothing in the record that other customers were complaining that their accounts were being switched without their consent.  Id.  NRG Residential concludes that the Complainant’s Exceptions should be denied and the ALJ’s Initial Decision should be adopted as it relates to NRG Residential.  Id. at 4.  

D.	Disposition

Based upon our review of the Exceptions, Replies to Exceptions, the Initial Decision, and the record in this proceeding, we find that the Complainant failed to satisfy his burden of proof to demonstrate that NRG Residential had engaged in slamming or otherwise acted improperly in the switching of the Complainant’s electric or natural gas service.  As found by the ALJ, no evidence was presented as to who actually signed the enrollment forms on behalf of the Complainant or that NRG Residential engaged in other improper acts regarding the unauthorized switches to support a finding that NRG Residential engaged in a pattern of unauthorized enrollments warranting the imposition of a civil penalty in this case.  I.D. at 12. 

The Commission takes seriously allegations of slamming, and we have an extensive history of appropriately addressing EGSs and NGSs when they have unlawfully engaged in such practices to switch residential accounts without the knowledge or approval of the customer.  In the instant case, the Complaint did contain allegations that other customer accounts may have been switched without the customer’s authorization, and that NRG Residential acknowledged that the sales representative who completed the Complainant’s enrollment had a similar complaint against him before this incident.  Complaint at Exhibits A & B attached thereto; PECO Exh. 3 (copy of BCS Decision which was admitted into the record).  While we agree that there is insufficient evidence from the instant record to impose a civil penalty against NRG Residential, we shall refer the matter to I&E for such further action as it may deem appropriate.  

Similarly, we find that the Complainant failed to meet his burden of proof to show that PECO violated the Code or the Commission’s Regulations in how it processed the electric supply and natural gas switches.  The record fully supports the following findings:  (1) that PECO followed its Commission-approved Tariff procedures and our Regulations in how it processed both switches (Tr. at 42-43, 66-68, 70-73, 81-82; I.D. 4-5); (2) that PECO received notification of the switches on January 21, 2019, and not January 23, 2019 (Tr. at 68, 70-73; I.D. at 4-5); (3) that the information provided by NRG Home to complete the natural gas switch was accurate and matched PECO’s records (Tr. at 70-71, 99-100, 102-03); and (4) as discussed further below, that PECO’s 6-day waiting period provides sufficient customer notice under current Commission rulings.   

Turning to PECO’s Exceptions, based upon our review, we find that PECO is exempt from the 10-day waiting period requirement of 52 Pa. Code § 59.93(2) pursuant to the Commission’s PUC Final Order, which, as PECO asserts, waived the applicability of 52 Pa. Code § 59.93(2)’s requirement for a 10-day waiting period and held that five days is “sufficient notice for customers and time to act to prevent an unauthorized 


switch.”  PUC Final Order at 45, 48-49).[footnoteRef:6]  Accordingly, we will grant PECO’s Exceptions and reverse the ALJ’s holding that PECO is in violation of 52 Pa. Code § 59.93(2) by using a 6-day waiting period for its natural gas switches.  Therefore, we will modify the Initial Decision consistent with this discussion.   [6:  	We also duly note that the Commission has since extended this waiver on two separate occasions by Tentative Order followed by the issuance of a Secretarial Letter.  Investigation of Pennsylvania’s Retail Natural Gas Supply Market – Interim Guidelines Regarding Standards for Changing a Customer’s Natural Gas Supplier, Docket No. I-2013-2381742 (Tentative Order entered October 25, 2018) and (Secretarial Letter issued November 16, 2018, affirming that the Tentative Order is deemed final as of November 5, 2018, extending the waiver approving the 5-day waiting period until the end of October 2021); (Tentative Order entered August 26, 2021) and (Secretarial Letter issued October 19, 2021, affirming that the Tentative Order is deemed final as of September 7, 2021, extending the waiver approving the 5-day waiting period for three additional years until October 25, 2024).   ] 


Conclusion

Based upon our review of the Exceptions, Replies to Exceptions, the Initial Decision, and the record in this proceeding, we shall deny the Exceptions of Mr. Malik, grant the Exceptions of PECO, and adopt the ALJ’s Initial Decision, as modified by this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Rashid El Malik filed on December 11, 2020, to the Initial Decision of Administrative Law Judge Conrad A. Johnson issued on December 1, 2020, are denied, consistent with this Opinion and Order.

2. That the Exceptions of PECO Energy Company filed on December 18, 2020, to the Initial Decision of Administrative Law Judge Conrad A. Johnson issued on December 1, 2020, are granted, consistent with this Opinion and Order.

3. That the Initial Decision of Administrative Law Judge Conrad A. Johnson is adopted, as modified, by this Opinion and Order.

4. That a copy of this Opinion and Order shall be served on the Commission’s Bureau of Investigation and Enforcement for such further action as it may deem necessary.

5. That the proceeding docketed at F-2020-3018838 is marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  December 16, 2021

ORDER ENTERED:  December 16, 2021
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