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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Robert Jones (the Complainant or Mr. Jones) on January 19, 2021, in response to the Initial Decision (I.D.) of Deputy Chief Administrative Law Judge (ALJ) Joel H. Cheskis, issued on January 13, 2021, in the above-captioned proceeding.  Replies to Exceptions were filed by PPL Electric Utilities Corporation (PPL or the Company) on January 21, 2021.[footnoteRef:1]  The Initial Decision granted PPL’s Motion to Dismiss (PPL Motion) the Formal Complaint (Formal Complaint) filed by Mr. Jones on July 26, 2020, for failure to appear at the scheduled Telephonic Hearing (Hearing) of which he had notice.  For the reasons discussed below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, which dismisses the Formal Complaint, consistent with this Opinion and Order. [1:  	On January 25, 2021, the Complainant filed responses to PPL’s Replies.  The Complainant contends that he should be excused from the Commission’s requirements regarding the form and content of his Exceptions and reiterates his contention that he did not receive the Reschedule Notice.  We note that responses to Replies are not an authorized pleading under our Regulations and so we will not address them in this Opinion and Order.  See 52 Pa. Code §§ 5.531-5.539] 


Procedural History

On July 26, 2020, the Complainant filed his Formal Complaint with the Commission against PPL.  In his Formal Complaint, the Complainant averred that PPL is threatening to shut off his utility service or has already shut off his utility service, there are incorrect charges on his bill and that he is having a reliability, safety or quality problem with his utility service.  The Complainant explained, among other things, that there was a $1,500 initial balance on his account when he started his current account.  The Complainant requested that the $1,500 be removed from his account.

On September 23, 2020, PPL filed an Answer to the Formal Complaint.  In its Answer, PPL admitted or denied the various averments made by the Complainant.  In particular, PPL discussed details of a Commission-established payment agreement which the Complainant defaulted on resulting in a termination notice sent to him by PPL on May 14, 2019.

On September 24, 2020, a Telephonic Hearing Notice (Hearing Notice) was issued establishing an initial call-in Telephonic Hearing (Hearing) for this case for Wednesday, November 4, 2020 and assigning the case to ALJ Cheskis as the presiding officer.  A Prehearing Order dated October 7, 2020 was issued setting forth various rules that would govern the Hearing.  The Hearing Notice stated that a party may lose the case if it does not take part in the Hearing and present facts on the issues raised.  Similarly, the Prehearing Order stated, among other things, that:  “If a party fails to participate in the hearing, the hearing may proceed without that party and a decision may be entered against that party.”  Both the Hearing Notice and the Prehearing Order were sent to the Complainant via email.  The Hearing Notice and the Prehearing Order were sent to the Complainant by electronic service (email) pursuant to the Commission’s Emergency Order re Suspension of Regulatory and Statutory deadlines, Modification to Filing and Service Requirements at Docket No. M-2020-3019262, entered March 20, 2020, ratified March 26, 2020, which provides that service by the Commission on parties will be exclusively electronic during the pendency of the Proclamation of Disaster Emergency.[footnoteRef:2]  Neither was returned as undeliverable. [2:  	The Commission is also authorized to serve orders, notices or other documents by electronic service when it so specifically requires.  52 Pa. Code § 1.53(a), (b)(3).] 


On October 29, 2020, counsel for PPL submitted a letter requesting that the Hearing scheduled for November 4, 2020, be rescheduled because she would be covering a trial for one of her partners due to an unexpected medical condition.

By email on November 1, 2020, the Complainant indicated that he did not oppose the requested continuance.[footnoteRef:3] [3:  	This email does not appear in the electronic Docket maintained by the Commission.  However, the ALJ cites it in his Initial Decision at page 2.] 


On November 2, 2020 ALJ Cheskis issued an Order Granting Continuance (Continuance Order) rescheduling the Hearing to December 22, 2020.  Also on November 2, 2020, a Hearing Cancellation/Reschedule Notice (Reschedule Notice) was issued rescheduling the hearing for Tuesday, December 22, 2020.  Both the Continuance Order and the Reschedule Notice were sent to the Complainant via electronic service (email).  Neither was returned as undeliverable.

The Hearing convened on December 22, 2020, as scheduled.  Kimberly Krupka, Esquire appeared on behalf of PPL.  No one appeared on behalf of the Complainant.  At the conclusion of the Hearing, PPL’s attorney moved to dismiss the Formal Complaint for failure of the Complainant to appear and prosecute it.  The record of the Hearing consists of a transcript of the proceeding composed of ten pages.  The record was closed upon the filing of the transcript of the Hearing on January 6, 2021.

By Initial Decision dated January 13, 2021, the ALJ granted PPL’s motion made at the Hearing and dismissed the Formal Complaint on the grounds that the Complainant failed to appear and prosecute his case.  The Initial Decision was electronically served under Commission Secretarial Letter (Secretarial Letter) dated January 13, 2021.  The Secretarial Letter contained instructions for the filing and serving of Exceptions and Replies to Exceptions and set forth the time periods within which each must be filed.

		As noted, on January 19, 2021, the Complainant electronically filed and served his Exceptions.  On January 21, 2021, PPL electronically filed and served its Replies to Complainant’s Exceptions.

Discussion

ALJ Cheskis made ten Findings of Fact and reached seven Conclusion of Law.  I.D. at 3-4; I.D. at 6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Legal Standards

Before addressing the Exceptions, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Therefore, any issue that we do not specifically address or delineate in this decision shall be deemed to have been duly considered and denied without further discussion.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PPL is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PPL.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

By not appearing at the Hearing and, therefore, presenting no evidence, the Complainant obviously failed to bear the burden of proof.

Exceptions and Replies

The Complainant’s Exceptions state that he had not “received any notice of the date for the continued hearing from PUC by email or mail.”  Exc. at 1.  The Complainant requested that “the initial decision to dismiss be vacated and the continued hearing process proceed as expected.”  Id.

		PPL’s Replies set forth deficiencies in the form and content of the Complainant’s Exceptions and points out that all electronic service of documents upon the Complainant, both by PPL and by the Commission, were sent to the Complainant at RRulph@live.com.  PPL requested that the Exceptions be denied and the decision of the ALJ be affirmed.  R. Exc. at 1-4.

Disposition

[bookmark: _Hlk89669795][bookmark: _Hlk89669823]The gravamen of the Complainant’s Exceptions is that he did not receive the Reschedule Notice.  As PPL points out in its Reply, the Reschedule Notice was served electronically on the Complainant at RRulph@live.com.  This is the same email address as was used to serve the Complainant with the Hearing Notice, the Prehearing Order, the Continuance Order, the Initial Decision and the Secretarial Letter.  It is especially noted that the Continuance Order clearly stated “That the evidentiary hearing scheduled for this matter for Wednesday, November 4, 2020 is cancelled and will be held on Tuesday, December 22, 2020 at 10:00.  The parties are directed to dial 877-931-3508 at that time and enter PIN 32041174 to participate in the hearing.”  Continuance Order, Paragraph 1.  

We note that the Complainant does not aver that he did not receive the Continuance Order, nor does he contend that he did not receive the Hearing Notice, the Prehearing Order, nor the Initial Decision and the Secretarial Letter.  In fact, in his Exceptions the Complainant acknowledged receiving the Hearing Notice (which was served electronically at RRulph@live.com).  Inasmuch as the Complainant timely filed his Exceptions, he must have also received the Initial Decision and the Secretarial Letter (which were also served electronically at RRulph@live.com).  None of the documents electronically served by the Commission at RRulph@live.com were returned as undeliverable, including the Reschedule Notice.  Therefore, the Complainant was deemed to have received this document and had sufficient notice of the day, date and time of the scheduled hearing.  See Morella v. PECO Energy Co., Docket No. C-2016-2553416 (Final Order entered January 31, 2017).

Having failed to appear at a scheduled hearing of which he had notice, the Complainant is deemed to have waived the opportunity to participate in the hearing and is not permitted to reopen the disposition of the matter accomplished at the hearing.  52 Pa. Code § 5.245(a)(1), (2).

Conclusion

Based upon our review of the record and the applicable law, we shall:  (1) deny the Complainant’s Exceptions; (2) adopt the ALJ’s Initial Decision; and (3) dismiss the Formal Complaint, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions filed by Robert Jones on January 19, 2021, to the Initial Decision of Deputy Chief Administrative Law Judge Joel H. Cheskis, issued on January 13, 2021, at Docket No. F-2020-3021737, are denied, consistent with this Opinion and Order.

2. [bookmark: _Hlk89180042]That the Initial Decision of Deputy Chief Administrative Law Judge Joel H. Cheskis, issued on January 13, 2021, at Docket No. F-2020-3021737, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Robert Jones, at Docket No. F‑2020-3021737 is dismissed.

4. That the Secretary’s Bureau mark this matter closed.
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Rosemary Chiavetta
Secretary

(SEAL)
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