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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Motion for Default Judgment (Motion) filed December 11, 2020, by the Commission’s Bureau of Investigation and Enforcement (I&E) in the above-captioned proceeding.  The Motion was served upon West Texas Operating Company LLC d/b/a Xtreme Energy Company (Xtreme or Respondent) on December 11, 2020, as evidenced by a Certificate of Service.[footnoteRef:1]  We do not have any indication in the record that a pleading responsive to the Motion has been filed on behalf of Xtreme.  Review of the Motion indicates that it was accompanied by a Notice to Plead. [1: 	Due to COVID-19 restrictions impacting Commission mailing operations, service was performed electronically.  See Certificate of Service; also Suspension of Regulatory and Statutory Deadlines; Modification to Filing and Service Requirements, Docket No. M-2020-3019262 (Emergency Order ratified on March 26, 2020).] 

  
On consideration of the Motion, it shall be granted.  The allegations of the Formal Complaint (Complaint) filed on November 13, 2020, at Docket No. C‑2020‑3022860, are deemed admitted and a default judgment against Xtreme will be entered consistent with the discussion in this Opinion and Order.

Background

This matter is a formal Complaint filed by I&E pursuant to the provisions of the Pennsylvania Oil and Gas Act, Act of February 14, 2012, P.L. 87, 58 Pa. C.S. §§ 2301-3504, or “Act 13.”  See Implementation of Unconventional Gas Well Impact Fee Act, Proposed Rulemaking, Docket No. L-2013-2375551 (Order entered May 10, 2012); 2013 WL 5770705 (Pa.P.U.C.) (Proposed Rulemaking Order).  

Complaint 

On November 13, 2020, I&E filed a Formal Complaint and Notice of Amount Due pursuant to Section 2307(b) of Act 13 against Xtreme.  See 58 Pa. C.S. § 2307(b).[footnoteRef:2]  The Complaint alleged violations of Act 13 related to the 2019 Calendar Year.  I&E incorporates by reference the Complaint that was filed in this proceeding in its Motion.  See Motion at ¶ 1.  The Complaint included a Notice to Plead whereby, pursuant to 52 Pa. Code § 5.103, Xtreme was notified that a responsive pleading shall be filed within twenty (20) days of the date of service of the Complaint.[footnoteRef:3]   [2:  	This provision states, in pertinent part:

§ 2307.  Commission.

	(a)  Powers.--The commission shall have the authority to make all inquiries and determinations necessary to calculate and collect the fee, administrative charges or assessments imposed under this chapter, including, if applicable, interest and penalties.

	(b)  Notice.--If the commission determines that the unconventional gas well fee has not been paid in full, it may issue a notice of the amount due and demand for payment and shall set forth the basis for the determination]  [3: 	Also, due to COVID-19 restrictions impacting the Commission’s mailing operations, service was performed electronically. ] 


Xtreme is an unconventional gas well producer, as defined in Section 2301 of Act 13.  58 Pa. C.S. § 2301.  As a producer, Xtreme is required to file an Annual Report with the Commission listing the number of its spud unconventional gas wells[footnoteRef:4] subject to impact fees.  The Annual Report for 2019 was due by April 1, 2020.  See Complaint at ¶ 12. [4:  	“Spud” is defined as “[t]he actual start of drilling of an unconventional gas well.”  58 Pa. C.S. § 2301.  See, e.g., Motion at 3, n. 2. ] 


The Complaint averred that Xtreme timely filed the Annual Well Summary Report for 2019 with the Commission (Attachment A to the Complaint).  Complaint at ¶ 13.  According to the Respondent’s Annual Well Summary Report for the 2019 Calendar Year, the Respondent operated two unconventional wells as designated by Pennsylvania Department of Environmental Protection (DEP) permit numbers: (1) 111‑20272 (Menhorn 2H) and (2) 111-20277 (Hillegass 2H).  Complaint at ¶ 14.  

For the 2019 Calendar Year, impact fees were $15,200 per well.  Complaint at ¶ 15.  Additionally, for 2019, the administrative charge due under Act 13 was $50 per well.  Complaint at ¶ 16, citing 58 Pa. C.S. § 2303(c)(1); Proposed Rulemaking Order. 

Based on the Respondent’s Annual Well Summary Report for the 2019 Calendar Year, the Complaint averred that Xtreme owes impact fees of $15,200 per well and administrative charges of $50 per well, for a total of $30,500.  Complaint at ¶ 17; Attachment A.  Under the Act 13 requirements and proposed Commission rules promulgated thereunder, payment of $30,500 was due on April 1, 2020.  The Respondent failed to pay any amount of the impact fees and administrative charges related to its unconventional gas well operations in Pennsylvania for the 2019 Calendar Year.  Complaint at ¶ 20. 
 
By Notice of Amount Due dated July 15, 2020, the Fiscal Office of the Commission’s Bureau of Administration notified the Respondent of the deficiency.  Complaint at ¶ 21.  The Notice of Amount Due provided Xtreme with an additional twenty (20) days to either pay the entire delinquent amount of $30,500 or file a written response with the Commission.  Complaint at ¶ 22.  Xtreme did not submit a dispute contesting the imposition of the impact fees and administrative charges related to the 2019 Calendar Year.  Complaint at ¶ 19.  

I&E averred in its Complaint that Xtreme failed to comply with Act 13 in that it has not paid the impact fees and administrative charges imposed under Act 13 for its unconventional gas wells with DEP well permit numbers 111-20272 (Menhorn 2H) and 111-20277 (Hillegass 2H), related to the 2019 Calendar Year.  Complaint at ¶ 35.  Payment in full, of the impact fees and administrative charges for these wells in the amount of $30,500, was due by April 1, 2020. 

For relief, the Complaint requested the following:

36. 	Based on the foregoing allegations, the Bureau of Investigation and Enforcement hereby requests that Respondent be directed to pay a total of $52,205 as detailed below: 

	a.	 Respondent be ordered to pay its past due impact fees and administrative charges related to the 2019 calendar year in the amount of $30,500;

	b. 	Respondent be ordered to pay interest at an interest rate of 6.0% of the amount due for a sum of $1,830 pursuant to 58 Pa. C.S. § 2308(a); 

	c. 	Respondent be ordered to pay a penalty of 25% of the amount due for a sum of $7,625 pursuant to 58 Pa. C.S. § 2308(b); 

	d. 	Respondent be ordered to pay an administrative civil penalty of $12,250 pursuant to 58 Pa. C.S. § 2310 given the willfulness of Respondent’s violations and Respondent’s continued defiance of Act 13; and 

	e. 	The Commission grant such other relief as the Commission deems appropriate.

Complaint at ¶ 36.

Motion  

In its Motion, I&E cites our Regulations at 52 Pa. Code § 5.103, and the service of the Complaint upon Xtreme, which included a Notice to Plead and advised of the consequences of a failure to respond.  I&E further points out that the Notice provided to Xtreme also advised that if it is a corporation, it is required to be represented by legal counsel pursuant to 52 Pa. Code § 1.21.  Motion at ¶ 7.

Based on the adequacy of service of the Complaint and failure of Xtreme to respond, I&E avers that, pursuant to 52 Pa. Code § 5.61(c), a Respondent who fails to file an Answer to a Complaint within the 20-day response period may be deemed in default, and the relevant facts stated in the Complaint may be deemed admitted.  Motion at ¶ 11.  I&E notes that the Commonwealth Court has upheld the Commission’s authority to sustain complaints that are not answered within twenty days.  Motion at ¶ 12, citing Fusaro v. Pa. PUC, 382 A.2d 794, 797 (Pa. Cmwlth. 1978).

In Paragraph Nos. 13-16 of the Motion, I&E extensively addresses the obligations of party-respondents who are corporations to be represented by an attorney.  See Motion at ¶ 15, citing, inter alia, Pa. PUC, Bureau of Investigation and Enforcement v. TRBZ Ink LLC, Docket No. C-2017-2634538 (Order entered February 27, 2020). 

In conclusion to the Motion, I&E additionally provides a summary of enforcement proceedings against Xtreme.  See Motion at Paragraph Nos. 17-23.  The instant enforcement proceeding is the third complaint initiated by I&E against Xtreme since 2017 concerning Xtreme’s failure to pay Act 13 impact fees.  Motion at ¶ 17.  Proceedings initiated by I&E against Xtreme were summarized as follows:

a) On February 25, 2020, I&E filed a Complaint against Xtreme for Xtreme’s failure to pay Act 13 impact fees related to the 2017 and 2018 calendar years.  See Pa. PUC, Bureau of Investigation and Enforcement v. West Texas Operating Company LLC d/b/a Xtreme Energy Company, Docket No. C-2020-3018893 (Complaint filed February 25, 2020).  Xtreme failed to answer I&E’s Complaint and a Motion for Default Judgment was filed on July 20, 2020.  The Motion for Default Judgment in this matter remains unanswered and the proceeding is pending before the Commission (Motion at ¶ 18);
 
b) In April 2017, I&E initiated an enforcement proceeding against Xtreme concerning Xtreme’s failure to pay Act 13 impact fees related to the 2014, 2015 and 2016 calendar years.  See Pa. PUC, Bureau of Investigation and Enforcement v. Xtreme Energy Company, Docket No. C-2017-2599145.  This proceeding was resolved by the filing of a Joint Petition for Approval of Settlement on April 19, 2019, (Initial Decision issued May 14, 2019; approved by Commission Final Order entered June 17, 2019 (June 17, 2019 Order).  Xtreme failed to adhere to any of the settlement terms approved by the Commission in the June 17, 2019 Order and has not remitted any amounts due for past due impact fees, administrative charges, interest and penalties, despite a Commission Order (Motion at ¶ 19; ¶ 20);

c) I&E undertook several actions to enforce the June 17, 2019 Order, including referring the matter to the DEP, which resulted in the suspension of the Respondent’s well operating permits in Pennsylvania pursuant to 58 Pa. C.S. § 2308(c).  See Motion at ¶ 21, citing DEP’s October 9, 2019, Press Release at https://www.media.pa.gov/pages/DEP_details.aspx?newsid=1270.  Id.  The suspension of Xtreme’s well operating permits by DEP has not incentivized Xtreme to pay any past due impact fees, interest and penalties due to the Commission.  Id.;

d) On August 30, 2019, I&E filed a Praecipe to Enter Judgment upon Pennsylvania Public Utility Commission Order before the Court of Common Pleas of Somerset County, thereby placing a lien on Xtreme’s property in Somerset County for the non-payment of Act 13 impact fees, interest and penalties that I&E sought to collect in the proceeding docketed at C-2017-2599145.  See 58 Pa. C.S. § 2308(e).  I&E served the Praecipe on Respondent’s former legal counsel and received no response (Motion at ¶ 22);
e) On September 11, 2019, I&E referred the matter at Docket No. C‑2017‑2599145 to the Commission’s Law Bureau and recommended the initiation of a contempt proceeding before the Commonwealth Court to seek enforcement of the June 17, 2019 Order, pursuant to 58 Pa. C.S. § 2309(b).  (Motion at ¶ 23).

Based on the foregoing, I&E requests that the Complaint in the instant proceeding be sustained and its Motion granted.  I&E contends that Xtreme has demonstrated a pattern of routinely defying Act 13 and this Commission’s Orders.  Motion at ¶ 24.

Discussion

Initially, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion. It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Legal Standards

In reviewing the instant Motion, we put Xtreme on notice that we will not hesitate to invoke our authority under Act 13 and the Public Utility Code, 66 Pa. C.S. 
§ 101, et seq. (Code), to ensure timely compliance with our Regulations and Orders, including the ordering of such other remedies that we may deem appropriate.  66 Pa. C.S. §§ 504, 505, 506, 3301, and 3302.

Pursuant to Section 5.61(c) of our Regulations, 52 Pa. Code § 5.61(c), a Respondent who fails to file an Answer within the twenty-day response period may be deemed in default, and the relevant facts stated in the Complaint may be deemed admitted.  As noted by I&E, the Commonwealth Court has extensively addressed due process considerations in proceedings before the Commission and has upheld our authority to sustain complaints that are not answered within twenty days.  See Fusaro v. Pa. PUC, 382 A.2d 794, 797 (Pa. Cmwlth. 1978). 

Xtreme was provided with adequate notice of the alleged violations against it and had the opportunity to respond and to dispute the impact fees and charges assessed against it according to Act 13. 

Disposition 

Based on our consideration of the averments in the Motion and review of the record, and the applicable law, we shall grant the I&E Motion, consistent with the discussion in this Opinion and Order.  

We have reviewed the history of enforcement proceedings against Xtreme as cited by I&E.  We duly note that in prior enforcement proceedings before us, Xtreme was ably represented by counsel.  See Commission Docket No. C-2017-2599145, leading to the resolution of disputed issues in a settlement between I&E and Xtreme approved in the June 17, 2019 Order.  In this docket, I&E and Xtreme cited the cases of Snyder Brothers, Inc. v. Pa. PUC, 157 A.3d 1018 (Pa. Cmwlth. 2017) (en banc) (Snyder I); and Snyder Brothers, Inc. v. Pa. PUC, 650 Pa. 49, 198 A.3d 1056 (2018), order amended on reconsideration, 651 Pa. 153, 203 A.3d 964 (2019) (Snyder II), which reversed the decision of the Commonwealth Court.  In these cases, inter alia, disputes over the proper statutory interpretation of Act 13 as to whether producers of natural gas from certain vertical wells were subject to assessments of the yearly impact fee established by Act 13 were resolved.  The Commission was upheld in its interpretation of the requirements of Act 13 by the Supreme Court.  Snyder II.

In a recent, unreported decision, the Commonwealth Court, in resolving matters remanded by the Supreme Court in Snyder II, has reversed the Commission concerning two issues advanced by a gas producer.  The two issues concerned, inter alia, the propriety of the Commission’s imposition of interest and a penalty under Section 2308 of Act 13, 58 Pa. C.S. § 2308, against certain vertical wells which impact fee amounts were disputed by the producer.  See Snyder Brothers, Inc. v. Pa. PUC, No. 1043 C.D. 2015 (February 6, 2020); 2020 WL 587012 (Unreported Decision under I.O.P. 414) (Snyder III). 

The issues in Snyder III specifically considered:  (1) whether the statutory procedure and provisions authorizing the imposition of interest and a penalty violate procedural due process; and (2) whether the representations and conduct of the Commission, as well as the directives as stated in the Commission’s Proposed Rulemaking Order, deprived the gas producer of fair notice that interest and a penalty would be assessed.  See Snyder III. 

The issues in Snyder III involved procedural due process in the context of a dispute over the proper computation and assessment of impact and administrative fees under our procedures regarding Act 13.  Under the circumstances in this case, we find that it is appropriate to sustain the Complaint, without modification, and to grant the Motion.  We find no due process concerns as addressed in Snyder III are present in this matter and that Xtreme has had full and fair notice and opportunity to be heard.

Conclusion
 
Based on our consideration of the averments in the Motion and review of the record, and the applicable law, we shall grant I&E’s Motion for Default Judgment, consistent with the discussion in this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. 	That the Motion for Default Judgment filed by the Commission’s Bureau of Investigation and Enforcement on December 11, 2020, is granted, consistent with this Opinion and Order.

2. 	That the allegations in the Bureau of Investigation and Enforcement’s Formal Complaint filed November 13, 2020, at Docket No. C‑2020‑3022860 are deemed admitted, and the Complaint is thereby sustained, consistent with this Opinion and Order.

3. 	That, within thirty (30) days of the entry date of this Opinion and Order, West Texas Operating Company LLC d/b/a Xtreme Energy Company shall remit $52,205, payable by certified check or money order, to “Commonwealth of Pennsylvania” and sent to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA  17120

4. 	That the $52,205 to be remitted pursuant to Ordering Paragraph No. 3, above, is calculated as follows: 

a.	Past due impact fees and administrative charges related to the Act 13 2019 Calendar Year in the amount of $30,500;
	
b. 	Interest at an interest rate of 6.0% of the amount due for a sum of $1,830 pursuant to 58 Pa. C.S. § 2308(a); 
	
c. 	Penalty of 25% of the amount due for a sum of $7,625 pursuant to 58 Pa. C.S. § 2308(b); 
	
d. 	Administrative civil penalty of $12,250 pursuant to 58 Pa. C.S. § 2310 given the willfulness of the Respondent’s violations and the Respondent’s continued defiance of Act 13. 

5. 	That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

6. 	That a copy of this Opinion and Order shall be served upon the Bureau of Technical Utility Services for monitoring of compliance.

7. 	That, if West Texas Operating Company LLC d/b/a Xtreme Energy Company fails to make the payment required by Ordering Paragraph No. 3, above, within thirty (30) days of the entry date shown on the last page of this Opinion and Order, it is further ordered:

a. 	That the Bureau of Administrative Services, Assessment Section, shall refer this matter to the Pennsylvania Office of Attorney General for appropriate action.

b. 	That all parties are hereby placed on notice of the Commission’s intent to consider pursuing all remedies, provided by law, including criminal prosecution as well as the initiation of an enforcement proceeding in the Commonwealth Court, pursuant to Pa. R.A.P. Rule 3761.

8. 	That, after West Texas Operating Company LLC d/b/a Xtreme Energy Company remits $52, 205 as required by Ordering Paragraph No. 3, the Secretary’s Bureau shall mark this proceeding closed.
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