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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration of Staff Action (Petition) filed by La Mexicana Express Service LLC (Respondent, Company, or La Mexicana) on October 1, 2021.  The Petition was filed in response to a Secretarial Letter issued on September 14, 2021 (September 2021 Secretarial Letter), in the above-captioned proceeding.  No Response to the Petition has been filed.  For the reasons stated below, we will grant the Petition, rescind the September 2021 Secretarial Letter, and refer this matter to the Office of Administrative Law Judge (OALJ) for such further action as may be deemed warranted, consistent with this Opinion and Order.  
History of the Proceeding

On April 27, 2021,[footnoteRef:1] the Bureau of Investigation and Enforcement (I&E) filed a Formal Complaint (Complaint) at Docket No. C-2021-3025505 against La Mexicana.  The Complaint alleged that La Mexicana had permitted thirteen drivers to operate before obtaining proper criminal background checks in violation of 52 Pa. Code § 29.505(b)(1); permitted four vehicles to be operated without an operable meter in violation of 52 Pa. Code § 29.314(b)(1); permitted four vehicles to be operated without a dome light in violation of 52 Pa. Code § 29.314(d); and permitted six vehicles to be operated without displaying a complaint decal in violation of 52 Pa. Code §§ 29.318 and 29.336.   [1:  	We note that although I&E instituted the Complaint on April 27, 2021, the Complaint was not served on the Respondent until June 11, 2021.  The Complaint was also not added to the Commission’s case management system until June 11, 2021, the day it was served on the Respondent. ] 


In serving the Complaint, I&E notified the Respondent that it must file an Answer to the Complaint within twenty (20) days of the date of service in accordance with 52 Pa. Code § 5.61.  The Notice further stated that if the Respondent failed to answer within the twenty (20) days, I&E would request the Commission to issue a letter fining the Respondent the sum of $8,300 for the various violations outlined in the Complaint.[footnoteRef:2] [2:  	The $8,300 fine is comprised of:  (1) a $250 fine per violation for the thirteen drivers that operated without proper background checks for a total of $3,250; (2) a $1,000 fine per violation for the four vehicles that operated without an operable meter for a total of $4,000; (3) a $250 fine per violation for the four vehicles that operated without a dome light for a total of $1,000; and (4) a $50 fine for the six vehicles that operated without displaying a complaint decal.  Complaint at 2. ] 


The September 2021 Secretarial Letter stated that the Complaint was served on the Respondent by e-mail on June 11, 2021, that the Respondent did not file a timely Answer to the Complaint, and that the Respondent failed to pay the $8,300 in civil penalties demanded by I&E.  The September 2021 Secretarial Letter, therefore, imposed civil penalties totaling $8,300 on the Respondent as requested by I&E in its Complaint.  The September 2021 Secretarial Letter also notified the Respondent that it may file an appeal within twenty (20) days if it disagrees with the determination in the letter.

On October 1, 2021, La Mexicana filed the instant Petition and Answer in response to the September 2021 Secretarial Letter within the mandated twenty (20) day time period.[footnoteRef:3]  In its Petition, La Mexicana stated that the Company did not receive timely notice of the filing of the Complaint because the e-mail was sent to an unattended e-mail address and that the Complaint referenced an incorrect physical address for the Company as well.  Thus, a La Mexicana also filed its Answer to the Complaint as part of its Petition.  No response to the Petition has been filed. [3:  	La Mexicana explains that it did not receive the September 2021 Secretarial Letter since it was sent to an unattended email address.  Accordingly, it filed its Petition/Answer to the Complaint in a timely manner upon receipt of the Complaint.  For reasons to be explained below, we will accept LaMexicana’s late-filed Answer and consider it as a Petition for Reconsideration of Staff Action. ] 
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Legal Standards

Initially, we note that we are not required to consider expressly or at length each contention or argument raised in the Petition.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Therefore, any issue that we do not specifically address or delineate in this decision shall be deemed to have been duly considered and denied without further discussion.

Section 5.44 of the Commission’s Regulations, 52 Pa. Code § 5.44, permits a party to seek the Commission’s reconsideration of actions taken by the Commission’s staff pursuant to the staff’s delegated authority from the Commission.[footnoteRef:4] [4:  	To deal efficiently with various routine and non-controversial matters that require the Commission’s approval, the Commission has expressly delegated its approval authority to staff regarding certain matters that are deemed to be routine, ministerial and non-policy making in nature.  Thus, for specific delegated matters, in lieu of action at public meeting, individual bureaus may exercise the Commission’s authority by Secretarial Letter.] 


In pertinent part, Section 5.44 of the Commission’s Regulations, 52 Pa. Code § 5.44, provides as follows:

(a)  Actions taken by staff, other than the presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless reconsideration is sought from the Commission within 20 days after service of notice of the action . . . .

(b)  An action taken by staff under delegated authority will note the parties’ right to seek reconsideration of the action under this section. 

(c)  Petitions for reconsideration from the action of the staff will be addressed by the Commission at public meeting.

A party seeking reconsideration of a staff action is required to file a petition, the requirements of which are governed under Section 5.41 of our Regulations, 52 Pa. Code 
§ 5.41 (relating to petitions generally).  See 52 Pa. Code § 5.44(c).  The Commission will address a petition for reconsideration of the delegated staff action at public meeting.  Id.

Disposition

Upon review, we will accept the Respondent’s Answer as timely filed and grant the Respondent’s Petition.  

In the Petition, the Respondent states that the Complaint was sent via e‑mail to an unattended e-mail address of lamexicanataxiandlimo@gmail.com, which the Respondent does not use or view on any regular basis.  The Respondent further avers that  the 1044 Union Street, Reading, Pennsylvania 19604 address that the Complaint was mailed to is no longer the Company’s current address, and the Company also avers that it never received a hard copy of the Complaint in the mail.  

Regarding the Respondent’s assertion that it never received the Complaint, Commission records reveal that the correct address for La Mexicana is on file at the Commission, and that the Company had notified the Secretary’s Bureau in October 2020, at Docket No. A-2012-2329717, of both the mailing and physical address change to 534 Minor Street, Reading, Pennsylvania 19602.[footnoteRef:5]  The records further show that the requested address change was promptly made by Commission staff.  The same Commission records for the Company show an e-mail address of erendiracaisaguano@gmail.com as the correct e‑mail address for the Company.  Therefore, when the Complaint states in Paragraph 4 that Commission motor carrier enforcement officers met with La Mexicana’s owner and manager at the Company’s physical address on March 3, 2021, we understand that it was referring to the 534 Minor Street address as that is the address on record in our files or data base as the physical address for the Company.  Thus, given these facts presented by the Respondent and confirmed by our own internal records, we conclude that the Petition should be granted.  See Pa. PUC v. James & Debra Ament, t/a We-Haul Moving, Docket No. A‑2016‑2534040 (Opinion and Order entered June 23, 2021) (Commission conditionally granted petition for reinstatement where facts showed Commission’s clerical error with respect to company’s current address offered a plausible explanation for the violation); Pa. PUC v. Limo Today, Inc., Docket No. A-00124027 (Opinion and Order entered August 27, 2020) (Commission granted petition for reinstatement where facts showed that Commission’s Tentative Order and Final Order were both sent to incorrect address after the petitioner had informed the Commission of its correct address).   [5:  	We also note that Paragraph 1 of the Complaint misstated that La Mexicana’s principal place of business was at 1944 Union Street instead of 1044 Union Street.    ] 


Conclusion

For the reasons discussed herein, we will grant the Petition, accept the Respondent’s Answer as timely filed, rescind the September 2021 Secretarial Letter, and refer this matter to OALJ for such further action as may be warranted, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Petition for Reconsideration of Staff Action, filed by La Mexicana Express Service LLC on October 1, 2021, at Docket No. C-2021-3025505, is granted, consistent with this Opinion and Order.

2. That the Secretarial Letter issued on September 14, 2021, is rescinded.

3. That this matter, including the Answer filed by La Mexicana Express Service LLC on October 1, 2021, at Docket No. C-2021-3025505, be referred to the Office of Administrative Law Judge for such further action, as may be deemed warranted, consistent with this Opinion and Order.
4. That a copy of this Opinion and Order shall be served on the Bureau of Investigation and Enforcement.
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