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ORDER

BY THE COMMISSION:
	Before the Commission for review and consideration is the November 19, 2021 Petition to Modify Compliance Deadline (Petition) filed by Connect Everyone, LLC (Connect Everyone), seeking modification of the Commission’s Order entered in the above-captioned matter that provisionally granted Connect Everyone’s Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth of Pennsylvania.[footnoteRef:1]  Specifically, Connect Everyone requests that the Commission modify certain deadlines established in Ordering Paragraph 7 of the August 26, 2021 Order.  In the alternative, Connect Everyone requests that the Commission stay the enforcement of the deadlines pending its review and disposition of said Petition.   [1:  See Petition of Connect Everyone LLC, a wholly owned subsidiary of Starry, Inc., for Designation as an Eligible Telecommunications Carrier, Docket No. P-2021-3023915 (Order entered August 26, 2021) (August 26, 2021 Order).  ] 

For the reasons stated herein, the Connect Everyone Petition to Modify Compliance Deadline is granted in part and denied in part.  No later than 20-days after it receives authorization from the Federal Communications Commission to receive the awarded Rural Digital Opportunity Fund high-cost support in the specific census blocks in Pennsylvania where it submitted a winning bid, Connect Everyone shall file a Lifeline tariff for the Lifeline services it will offer throughout its Designated Service Area.  Consequently, the Connect Everyone request for a stay of the requirement that it file a Lifeline tariff within 120 days of the entry date of the August 26, 2021 Order is denied as moot.

BACKGROUND
I.	Connect Everyone’s Eligible Telecommunications Carrier Designation Request

Connect Everyone was awarded $24,513,988.00 in the Federal Communications Commission’s (FCC) Rural Digital Opportunity Fund (RDOF) Auction (Auction 904).  Through Auction 904, Connect Everyone will be awarded funding over 10 years to serve 2,203 census blocks in Pennsylvania, encompassing 13,792 locations.[footnoteRef:2]  The FCC required Connect Everyone to obtain designation as an Eligible Telecommunications Carrier (ETC) from the Commission in all relevant census blocks in Pennsylvania where it had been awarded in Auction 904 support in order for it to qualify to become eligible to receive this federal high-cost support funding.[footnoteRef:3]   [2:  See Rural Digital Opportunity Fund Phase I Auction (Auction 904) Closes; Winning Bidders Announced; FCC Form 683 Due January 29, 2021, WC Docket No. 19-126 et al., Public Notice, 35 FCC Rcd 13888 (RBATF, OEA, WCB 2020) (Auction 904 Closing Public Notice).]  [3:  47 CFR § 54.804(b)(5); Auction 904 Closing Public Notice, 35 FCC Rcd at 13894, 13900-01.] 


As such, on January 29, 2021, Connect Everyone, LLC filed a Petition with the Commission in which it sought designation as an ETC in the Commonwealth of Pennsylvania for the purpose of receiving federal Universal Service Fund (USF) high-cost support, pursuant to Section 214(e)(2) of the Communications Act of 1934, as amended (Act), 47 U.S.C. § 214(e)(2), and Sections 54.101, 54.201-54.203 and 54.205-54.209 of the FCC’s regulations, 47 C.F.R. §§ 54.101, 54.201-54.203 and 54.205-54.209, and 52 Pa. Code § 69.2501 (ETC Designation Petition).  Specifically, in its ETC Designation Petition, Connect Everyone requested designation as an ETC in the specific RDOF-eligible census blocks[footnoteRef:4] for which it had been awarded funding in Auction 904.[footnoteRef:5]   [4:  It is in these federally funded census block groups, also identified as Connect Everyone’s “Designated Service Area” as set forth in Appendix A to the August 26, 2021 Order, that Connect Everyone sought federal high-cost ETC designation to offer voice and broadband access services under federal law consistent with the FCC’s public interest obligations.  ]  [5:  See footnote 1.] 


The Commission reviewed Connect Everyone’s ETC Designation Petition and corresponding supplements to determine whether Connect Everyone satisfied the applicable minimum standards necessary under federal and state law to obtain designation as an ETC in Pennsylvania.  The Commission concluded, in its August 26, 2021 Order, that Connect Everyone currently did not fully meet all of the pertinent statutory criteria and applicable minimum standards necessary under federal and Pennsylvania state law to obtain designation as an ETC for the purpose of receiving Auction 904 high-cost support.  Specifically, Connect Everyone did not possess the means to offer or provide voice-grade telecommunications services in Pennsylvania at the time of the Commission’s decision.[footnoteRef:6]  However, since Connect Everyone met most of the other applicable and relevant FCC rules and federal requirements necessary to obtain an ETC designation, the Commission provisionally granted Connect Everyone’s Petition for an ETC designation.   [6:  As described in its Application, Connect Everyone will offer interconnected VoIP service in Pennsylvania and will use a third-party entity that will act as a full-scale managed VoIP provider to provide access to the PSTN on its behalf.  We note that Connect Everyone has not requested a certificate of public convenience from the Commission.  However, certification as a public utility is not a prerequisite to obtaining an ETC designation from the Commission.  Nevertheless, our order addressing Connect Everyone’s request for ETC designation is without prejudice to any future Commission action or decision that may occur regarding the certification status of Connect Everyone.] 


In the Commission’s August 26, 2021 Order, we also directed Connect Everyone to file a tariff for Connect Everyone’s Lifeline services within 120 days of the entry date of the Commission’s August 26, 2021 Order.  We further directed Connect Everyone to file a tariff for its qualifying voice service to the Bureau of Technical Utility Services for only those local exchanges where standalone voice services remain a protected service under Chapter 30 of the Public Utility Code.[footnoteRef:7]   [7:  66 Pa.C.S. § 3012.] 


On November 2, 2021, Connect Everyone filed evidence it had executed a contractual agreement with a third-party managed service provider voice platform or other provider that will enable it to offer voice telecommunications service capable of providing access to the PSTN.  

II.	Connect Everyone’s Petition for Modification
On November 19, 2021, Connect Everyone filed this Petition requesting that the above-mentioned Commission deadline set forth in the August 26, 2021 Order be modified to better align with the timing of the service requirements established by the FCC for winning bidders in the RDOF auction.[footnoteRef:8]   [8:  Petition at ¶ 11.] 


Connect Everyone asserts that the Commission’s August 26, 2021 Order could potentially require it to begin to provide Lifeline service in its Designated Service Area before the FCC acts on its currently pending long-form application.[footnoteRef:9]  Connect Everyone further submits that the Commission’s proposed 120-day deadlines will be before the FCC approves Connect Everyone’s long-form application or before it begins to receive RDOF funding and before it is able to provide Lifeline service in its Designated Service Area.[footnoteRef:10]   [9:  Petition at ¶¶ 9-10.]  [10:  Petition at ¶¶ 10-11.] 


Finally, in the alternative, Connect Everyone requests that the Commission stay the enforcement of the deadlines in the August 26, 2021 Order pending disposition of its request for reconsideration.[footnoteRef:11] [11:  Petition at 13.] 


DISCUSSION
We note that any issues we do not specifically address herein have been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. Pub. Util. Comm’n., 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. Pub. Util. Comm’n., 485 A.2d 1217 (Pa. Cmwlth. 1984).

	Legal Standards
Following the issuance of a final decision, post-order relief may be sought pursuant to Sections 703(f) and (g) of the Public Utility Code, relating to rehearing as well as the rescission and amendment of orders.  66 Pa.C.S. § 703(f) and (g).  Requests for such relief must comply with Section 5.572 of the Commission’s regulations, relating to petitions for relief following the issuance of a final decision.  52 Pa. Code § 5.572.  See Jeffrey Smiles v. PPL Electric Utilities Corporation, Docket No. C-2018-3003895, 2020 WL 5593155 (Order entered August 27, 2020) (Pa.P.U.C.) (Jeffrey Smiles).

As explained by the Pennsylvania Supreme Court, petitions to reconsider, clarify, amend or rescind a final agency action may only be “granted judiciously” and “under appropriate circumstances” because such action results in the disturbance of final agency orders.  Jeffrey Smiles, citing City of Pittsburgh v. Pennsylvania Department of Transportation, 416 A.2d 461 (Pa. 1980).

The Commission's standard for reviewing a petition for reconsideration, rehearing, and clarification following a final order is well-established and set forth in the Commission’s Order entered in Duick v. Pa. Gas and Water Co., 56 Pa. PUC 553 (1982) (Duick).  In Duick, the Commission has held that petitions seeking reconsideration or clarification under Subsection 703(g) of the Code, 66 Pa.C.S. §703(g), may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part:

A petition for reconsideration, under the provisions of 66 Pa.C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them ….”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

Duick at 559 (emphasis added).  Under the standards of Duick, a petition for amendment is likely to succeed only when it raises “new and novel arguments” not previously heard by the Commission or considerations which appear to have been overlooked or not addressed by the Commission.  See Duick, at 559; also AT&T v. Pa. PUC, 568 A.2d 1362 (Pa. Cmwlth. 1990).

The considerations of Duick, on application, essentially, require a two-step analysis.  See, e.g., SBG Management Services, Inc./ Colonial Garden Realty Co., L.P. v. Philadelphia Gas Works, Docket No. C-2012-2304183 (Order entered May 19, 2019) (SBG Order) (discussing Application of La Mexicana Express Service, LLC, to transport persons in paratransit service, between points within Berks County, Docket No. A-2012-2329717; A-6415209 (Order entered September 11, 2014).

	Disposition
	Initially, we have reviewed Connect Everyone’s Petition and find that it has been timely filed with the Commission pursuant to Sections 501(a) and 703(g) of the Public Utility Code, 66 Pa.C.S. §§ 501, 703, and the Commission’s regulations at 52 Pa. Code § 5.572(d).  As noted previously, timely-filed petitions for amendment are governed by the standards set forth in Duick, 56 Pa. PUC at 559, which require a two-step analysis.  First, we must determine whether a party has offered new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  Then, we must evaluate the new and novel argument or overlooked consideration in order to determine whether to modify our previous decision.  The Commission will not necessarily modify a prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked by the Commission in its prior order.  

In its Petition, Connect Everyone requests that the Commission deadline set forth in the August 26, 2021 Order related to the filing of a Lifeline tariff be modified to better align with the timing of the service requirements established by the FCC for winning bidders in the RDOF auction.  Upon review of Connect Everyone’s instant Petition, we find that in accordance with Duick it has presented compelling reasons for the reconsideration of certain aspects of the Commission’s August 26, 2021 Order.  

The Commission acknowledges that there may be ambiguity regarding the directive to file a Lifeline tariff within 120 days for its qualifying voice service and Lifeline service.[footnoteRef:12]  To be clear, the Commission did not intend that Connect Everyone must immediately begin to provide Lifeline service throughout its Designated Service Area upon the filing of its Lifeline tariff.  The Commission is cognizant that, as a RDOF winning bidder, or entity assigned support through the division of winning bids, Connect Everyone must undergo the FCC’s long-form application review (FCC Form 683), which ensures that the RDOF support recipient has met all regulatory prerequisites and conditions for receiving Universal Service Fund (USF) support and is technically and financially qualified to offer the qualified supported services throughout its Designated Service Area, before the FCC authorizes the release of Auction 904 funds to Connect Everyone.[footnoteRef:13]   [12:  Petition of Connect Everyone See Petition of Connect Everyone LLC, a wholly owned subsidiary of Starry, Inc., for Designation as an Eligible Telecommunications Carrier, Docket No. P-2021-3023915 (Order entered August 26, 2021) (August 26, 2021 Order),  Ordering Paragraph No. 8. ]  [13:  47 CFR § 1.21004; Auction 904 Report and Order, 35 FCC Rcd at 696, para. 22. ] 


With Connect Everyone’s November 2nd filing regarding having an executed contractual agreement with a third-party managed service provider voice platform or other provider that will enable it to offer voice telecommunications service capable of providing access to the PSTN, it is now able to inform the FCC that it has satisfied all legal criteria set forth in section 214(e)(2) or (6) of the Communications Act of 1934, as amended (Act), 47 U.S.C. §§ 214(e)(2) and (6), and related Commission rules,[footnoteRef:14] to obtain an ETC designation in the Commonwealth of Pennsylvania.  Thus, since Connect Everyone has been designated as an ETC in Pennsylvania it is now qualified to obtain the awarded Auction 904 support after review and approval of its long-form application by the FCC. [14:  47 CFR §§ 54.101(d), 54.202(a)(1)(i), 54.804(a) and (b); Rural Digital Opportunity Fund et al., Report and Order, 35 FCC Rcd 686, 726, paras. 88, 90 (2020).] 


The Commission acknowledges that the FCC has already begun to review the long-form applications of certain winning bidders and has approved them and authorized the release of awarded Auction 904 support to those winning bidders.[footnoteRef:15]  As a part of these authorizations, the FCC has reviewed each of these winning bidders’ long-form application and determined that they have demonstrated the technical and financial ability to provide voice and broadband services meeting or exceeding RDOF standards prior to being authorized to receive RDOF support.[footnoteRef:16]  Thus, the FCC has authorized the release of the awarded Auction 904 support for some of the 180 winning bidders that have obtained an ETC designation and has reviewed and approved their pending long-form applications.   [15:  Rural Digital Opportunity Fund Support Authorized For 469 Winning Bids, Public Notice, AU Docket No. 20-34 WC Docket No. 19-126 WC Docket No. 10-90, DA 21-1287 (October 14, 2021).]  [16:  Id.] 


Connect Everyone explains that its parent company, Starry, is in close contact with FCC staff regarding the status of its long-form application and continues to anticipate that its long-form application will ultimately be approved since it has now obtained ETC designation in Pennsylvania from the Commission, although the specific timeline remains uncertain.[footnoteRef:17]  Also, we note that winning bidders are only required to offer the supported services as of the first day of the month following the authorization by the FCC.[footnoteRef:18] [17:  Petition at ¶ 8.]  [18:  See Auction 904 Report and Order, 35 FCC Rcd at 745, para. 139 (a new ETC receiving RDOF support should be prepared to provide voice service throughout its service areas, either through its own facilities or a combination of its own and other ETC’s facilities, on the first day of the month after receiving its ETC designation).] 


We find that in accordance with Duick that Connect Everyone has presented compelling reasons for the reconsideration of the Commission’s August 26, 2021 Order with respect to the requirement that Connect Everyone file its Lifeline tariff within 120 days of the entry of the Order.  Specifically, we credit Connect Everyone’s assertion that it has not yet been authorized by the FCC to receive its awarded RDOF funds in order to provide the supported services in Pennsylvania or other jurisdictions where it has submitted a winning bid and been awarded Auction 904 support.   Connect Everyone states that the FCC does not require a winning RDOF bidder to begin providing the supported services in its designated census blocks until after its long-form application is approved by them, which is a prerequisite for an Auction 904 winning bidder receiving authorization to receive the Auction 904 federal high-cost support funds.   

While our ETC designation process is separate from and serves a different purpose than the authorization process and post-authorization accountability measures that will be conducted by the FCC,[footnoteRef:19] our action to designate Connect Everyone does impose certain statutory and regulatory obligations on it once it is authorized to receive the awarded Auction 904 support in the eligible census blocks in Pennsylvania.  Connect Everyone will be required to file a Lifeline tariff for Lifeline services prior to the provision of Lifeline service within the Commonwealth of Pennsylvania no later than 20-days after it receives authorization from the FCC to receive the awarded RDOF high-cost support in the specific census blocks in Pennsylvania where it submitted a winning bid.   [19:  The ETC designation that we grant to Connect Everyone simply establishes its general eligibility for receiving the awarded Auction 904 support in the eligible CBGs in its Designated Service Area in Pennsylvania.] 


In addition, we also clarify our August 26, 2021 Order and require Connect Everyone to file a tariff for its qualifying voice service to the Bureau of Technical Utility Services for only those local exchanges where standalone voice services remain a protected service under Chapter 30 of the Public Utility Code no later than 20-days after receiving authorization from the FCC to receive the awarded RDOF high-cost support in the specific census blocks in Pennsylvania where it has submitted a winning bid.  Therefore, the Commission grants Connect Everyone’s Petition to Modify Compliance Deadline concerning the deadlines prescribed in the August 26, 2021 Order for the filing of tariffs with the Bureau of Technical Utility Services and accordingly modifies them in the Ordering Paragraphs of this Order.  

Given the Commission’s action herein to grant the November 19, 2021 Petition to Modify Compliance Deadline filed by Connect Everyone, LLC seeking modification of the tariff filing deadlines in the August 26, 2021 Order, Connect Everyone’s alternative request for stay is moot.

CONCLUSION 
On consideration of Connect Everyone’s Petition, we determine that consistent with the discussion in this Order, Connect Everyone has presented new and novel arguments that meet the well-established standards for reconsideration, rehearing, clarification or amendment set forth in Duick and that the Commission shall reconsider certain filing deadlines set forth in its August 26, 2021, Order in this above-captioned matter; THEREFORE,
	
	IT IS ORDERED:  

1. That the November 19, 2021 Petition to Modify Compliance Deadline filed by Connect Everyone, LLC is granted in part and denied in part.

2.	That Connect Everyone, LLC’s request that the Commission reconsider and  
eliminate the 120-day due date for filing a Lifeline services tariff with the Commission is granted.

[bookmark: _Hlk80391801]3.	That pursuant to the preserved authority set forth in the VoIP Freedom Act, 
Connect Everyone, LLC shall submit a tariff for its qualifying voice service to the Commission’s Bureau of Technical Utility Services only for those local exchanges in the Auction 904 census blocks where standalone voice service remains a protected service under Chapter 30 of the Public Utility Code no later than 20-days after receiving authorization from the Federal Communications Commission to receive the awarded Rural Digital Opportunity Fund high-cost support in the specific census blocks in Pennsylvania where it has submitted a winning bid.

4.	That no later than 20-days after it receives authorization from the Federal Communications Commission to receive the awarded Rural Digital Opportunity Fund high-cost support in the specific census blocks in Pennsylvania where it submitted a winning bid, Connect Everyone, LLC shall file a Lifeline tariff for the Lifeline services it will offer throughout its Designated Service Area.

5. [bookmark: _Hlk89433579]That Connect Everyone, LLC’s request for a stay of the requirement that it file a Lifeline tariff within 120 days of the entry date of the August 26, 2021 Order is denied as moot.

6. That the proceeding at Docket No. P-2021-3023915 shall be marked closed. 
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Rosemary Chiavetta
Secretary



(SEAL)

ORDER ADOPTED:  December 16, 2021

ORDER ENTERED:  December 16, 2021
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