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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Emergency Petition for Partial Stay Pending Judicial Review (Petition for Partial Stay)[footnoteRef:2] dated November 23, 2021, of Twin Lakes Utilities, Inc. (Twin Lakes), which seeks a partial stay of the Commission’s Opinion and Order entered on November 18, 2021, in the above-captioned proceeding (November 2021 Order).  Aqua Pennsylvania Inc. (Aqua) filed an Answer opposing Twin Lakes’ Petition for Partial Stay on December 1, 2021.  The Office of Consumer Advocate (OCA) filed a Letter in Lieu of Answer on December 2, 2021.  Also, under consideration is Twin Lakes’ Withdrawal of Emergency Petition for Partial Stay Pending Judicial Review, filed on December 6, 2021, and Aqua’s Response thereto, filed on December 8, 2021[footnoteRef:3].   [2:  	As a procedural matter, Twin Lakes filed its Petition for Partial Stay as a “petition for the issuance of emergency order” 52 Pa. Code § 3.2 (establishing the requirements for a petition seeking the issuance of an ex parte emergency order) or, alternatively, a “petition for interim emergency relief” under 52 Pa. Code § 3.6 (establishing the requirements for a petition for interim emergency relief) or a “petition for relief” under 52 Pa. Code § 5.572.  Petition for Partial Stay at 1.  By Secretarial Letter dated November 30, 2021, Twin Lakes’ Petition for Partial Stay was accepted as a Petition for Reconsideration of the November 2021 Order, under 52 Pa. Code § 5.572. ]  [3:  	On December 9, 2021, Twin Lakes filed a letter reply to Aqua’s Response to the withdrawal, which reiterated Twin Lakes’ basis for withdrawal.] 


[bookmark: _Hlk79948018]For the reasons stated more fully, infra, we shall deny Twin Lakes’ attempt to withdraw the Petition for Partial Stay, and based upon the record in this proceeding, and upon consideration of the Petition for Partial Stay and the Answers thereto, we shall deny the Petition.  Accordingly, as discussed infra, we conclude that Twin Lakes fails to assert any basis for reconsideration of our November 2021 Order authorizing the acquisition of Twin Lakes by Aqua under the circumstances, on the condition that Middlesex Water Company (Middlesex), as the utility granted operating authority under the controlling Certificate of Public Convenience (CPC or Certificate) for the provision of water utility service to the customers serviced by Middlesex’s wholly owned subsidiary, Twin Lakes, be directed to escrow funds in the amount of $1,675,000, to offset the costs of replacing and remediating the existing infrastructure, which was left to deteriorate from the time Middlesex acquired the system by Commission approval in 2008. 

[bookmark: _Toc87265451]Background

This matter is the consolidated proceedings related to Twin Lakes’ Petition for a Commission order authorizing the acquisition of Twin Lakes by a capable public utility pursuant to Section 529 of the Public Utility Code (the Code), including Twin Lakes’ Application for a Commission order of service agreement between Twin Lakes and Middlesex, and the amendments thereto, and Twin Lakes’ request for approval of affiliated interest agreements between Twin Lakes and Middlesex.

[bookmark: _Toc87265452]History of the Proceeding

On July 16, 2020, Twin Lakes filed a Petition for a Commission Order Authorizing the Acquisition of Twin Lakes by a Capable Public Utility Pursuant to 66 Pa. C.S. § 529.  In its Petition, Twin Lakes represented itself as a wholly owned subsidiary of Middlesex, a water company incorporated in the state of New Jersey.  Twin Lakes requested that the Commission issue, on an expedited basis, an Order approving its Petition and ordering a “capable public utility” to acquire Twin Lakes pursuant to Section 529 of the Code based on a finding that Twin Lakes “cannot reasonably be expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future.”  Twin Lakes’ Petition at 1, 12. 

[bookmark: _Hlk85804225]Twin Lakes’ Petition further asserted that Middlesex provided operations support to Twin Lakes through the Service Agreement and that on June 1, 2020, Middlesex issued a letter notice of termination of the Service Agreement advising termination of the agreement effective September 1, 2020.  On the basis that Twin Lakes’ continued operation was not viable without operational support provided by Middlesex, Twin Lakes requested that the Commission grant its requested relief on an expedited basis effective September 1, 2020.[footnoteRef:4]  [4:  	A detailed procedural history is set forth on our November 2021 Order, at pages 8-15, which is adopted and incorporated herein by reference. ] 


On September 1, 2020, Twin Lakes filed an application for Commission approval, nunc pro tunc, of the First Amendment to the Service Agreement between Middlesex and Twin Lakes, pursuant to 66 Pa. C.S. § 2102 (Amended Service Agreement), at Docket No. G-2020-3020941.  

By our Order entered September 22, 2020, at this docket (September 22 Order), we directed that Aqua conduct its due diligence whether it should be appointed to act as receiver during the pendency of the Section 529 proceeding.  In the September 22 Order, the Commission affirmed the denial of the OCA’s Petition for emergency relief, and further prohibited Twin Lakes from terminating water utility service pursuant to its Commission approved Certificate until otherwise directed by the Commission.  

The Commission’s September 22 Order also directed that Aqua conduct its due diligence and a reasonable investigation within 90 days as to whether it would voluntarily act as a receiver of the Twin Lakes water system and inform the Commission as to whether it would do so.  The Order further consolidated Twin Lakes’ applications for approval, nunc pro tunc, of the Amended Service Agreement.  

On December 16, 2020, Aqua submitted a letter pursuant to the Commission’s September 22 Order, indicating that it will voluntarily act as receiver of Twin Lakes until resolution of the Section 529 proceeding.  

At the Public Meeting held January 14, 2021, the Commission issued an Opinion and Order approving the appointment of Aqua as the receiver of Twin Lakes, effective January 15, 2021, to continue during the pendency of the Section 529 proceeding.  Opinion and Order entered January 14, 2021, at this docket (Receivership Order).  

On April 22, 2021, Deputy Chief Administrative Law Judge (ALJ) Joel H. Cheskis issued a Recommended Decision, recommending approval, pursuant to Section 529, of the acquisition of Twin Lakes by a capable public utility, subject to the condition that Middlesex place into escrow $1,675,000 to be used to offset the costs of replacing and remediating the existing infrastructure.  In addition, the ALJ recommended that Twin Lakes and Aqua be directed to commence arms-length negotiations for a purchase price for the Commission’s approval.  Finally, the ALJ’s decision also recommended the approval of the three outstanding unsecured revolving promissory notes of Twin Lakes held by Middlesex and the denial of the outstanding amendments to the operational agreement between Twin Lakes and Middlesex as moot. 

Exceptions to the ALJ’s Recommended Decision were filed on May 12, 2021, and Replies thereto were filed on May 24, 2021.  

The Commission’s November 2021 Order denied the Exceptions and adopted the ALJ’s Recommended Decision with certain modifications.  In that order, we concluded that the CPC issued to Middlesex by Commission’s Opinion and Order entered March 2, 2009, at Docket Nos. A-2008-2050092 and A-2008-2050089 (CPC Order) is the controlling instrument for purposes of our jurisdiction over both Middlesex and Twin Lakes.  November 2021 Order at 46.  The November 2021 Order asserted the Commission’s jurisdiction under the Code over Middlesex and Twin Lakes as one in the same, where the CPC issued to Middlesex governs the operating authority at issue in the present Section 529 proceeding and where Middlesex’s creation of a wholly owned Pennsylvania subsidiary, Twin Lakes,[footnoteRef:5] did not alter the Commission’s direct statutory authority over Middlesex as the certificated public utility for the provision of water service within the Commonwealth.  The Commission’s Opinion and Order further restricted the approval of any Service Agreement or affiliated interest agreement (AIA) between Middlesex and Twin Lakes to preclude the unauthorized unilateral termination of the Service Agreement by Middlesex and preclude the use of the Service Agreement or an AIA to accomplish the unauthorized transfer of operating authority from Middlesex to Twin Lakes, which would otherwise constitute a violation of the Code.  November 2021 Order at 53-56, Ordering Paragraphs 1-11.  [5:  	The Commission affirmatively recognized Twin Lakes as one in the same as Middlesex via Secretarial Letter dated May 17, 2011.] 


[bookmark: _Toc87265453]Legal Standards

The Code establishes a party’s right to seek relief following the issuance of a final decision of the Commission.  Pursuant to Subsections 703(f) and (g), of the Code, 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearing, as well as the rescission and amendment of orders, such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  

As explained by the Pennsylvania Supreme Court, petitions to reconsider, clarify, amend, or rescind a final agency action may only be “granted judiciously” and “under appropriate circumstances” because such action results in the disturbance of final agency orders.  See City of Pittsburgh v. Pa. Dept. of Transp., 490 Pa. 264, 416 A.2d 461 (1980) (City of Pittsburgh); West Penn Power v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995), petition for allowance of appeal denied, No. 576 W.D., Allocatur Docket (April 9, 1996) (West Penn).

The standard that is consistently applied by the Commission for reviewing a petition for reconsideration, rehearing, and clarification following a final order[footnoteRef:6] is set forth in the Commission’s Order entered in the case of Duick v. Pa. Gas & Water Co., 56 Pa. PUC 553, 558-559 (1983); 51 PUR4th 284, 288-289 (1983) (Duick).  In Duick, the Commission has held, inter alia, that petitions seeking reconsideration and/or clarification under Subsection 703(g) of the Code, 66 Pa. C.S. § 703(g), may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  However, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  See Duick, at 559; also AT&T v. Pa. PUC, 568 A.2d 1362 (Pa. Cmwlth. 1990). [6:  	The November 2021 Order is an adjudication and, as such, final and appealable.  Pa. Industrial Energy Coalition v. Pa. PUC, 653 A.2d 1336 (Pa. Cmwlth. 1995), n. 9, affirmed 543 Pa. 307, 670 A.2d 1152 (1996), citing Professional Paramedical Services, Inc. v. Pa. PUC, 525 A.2d 1274 (Pa. Cmwlth. 1987), petition for allowance of appeal denied, 517 Pa. 627, 538 A.2d 879 (1988).] 


Application of the considerations of Duick essentially require a two-step analysis.  See, e.g., SBG Management Services, Inc./Colonial Garden Realty Co., L.P. v. Philadelphia Gas Works, Docket No. C-2012-2304183 (Order entered May 19, 2019) (SBG Order)[footnoteRef:7] (discussing Application of La Mexicana Express Service, LLC, to transport persons in paratransit service, between points within Berks County, Docket No. A‑2012‑2329717; A-6415209 (Order entered September 11, 2014)).   [7:  	Affirmed, Phila. Gas Works v. Pa. PUC, ___Pa. ___, 249 A.3d 963 (2021); No. 14 EAP 2020 (April 29, 2021); 2021 WL 1681311; remand granted, in part (June 15, 2021); 2021 WL 2697432 (Table).] 


The first step is that we determine whether a party has offered new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  The second step of the Duick analysis is to evaluate the new or novel argument, or overlooked consideration that is alleged, in order to determine whether to modify our previous decision.  We will not necessarily modify our prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  See SBG Order.

Where a party seeks a stay of a Commission order, the request is analyzed under the four-prong test established in Pa. Pub. Util. Comm’n v. Process Gas Consumers Grp., 467 A.2d 805, 808-09 (Pa. 1983) (Process Gas).  Under the Process Gas standard, the Pennsylvania Supreme Court has stated that a stay is warranted if: (1) the petitioner makes a strong showing that it is likely to prevail on the merits; (2) the petitioner has shown that without the requested relief, it will suffer irreparable injury; (3) the issuance of a stay will not substantially harm other interested parties in the proceedings; and (4) the issuance of a stay will not adversely affect the public interest.  See Process Gas, 467 A.2d at 808-09 (Pa. 1983).  For a stay pending appeal, the Court found that the petitioner must make a “strong showing” under these criteria to justify the issuance of a stay.  Id. at 809 
 
[bookmark: _Toc87265454]Discussion

[bookmark: _Toc87265455]Twin Lakes’ Withdrawal of the Petition for Partial Stay

As a preliminary procedural matter, we shall address Twin Lakes’ attempt to unilaterally withdraw its Petition for Partial Stay.  On December 6, 2021, Twin Lakes notified the Commission that it intended to withdraw the pending Petition for Partial Stay, by filing a Withdrawal of Emergency Petition for Partial Stay Pending Judicial Review.  Twin Lakes’ asserted basis for unilateral withdrawal of its pleading is:  (1) the alleged emergency due to the deadline for the directive that Middlesex escrow funds, per our November 2021 Order; and, (2) the Commission’s failure to grant Twin Lakes’ Petition for Partial Stay of that directive at the December 2, 2021 Public Meeting.  

On December 8, 2021, Aqua filed a Response in opposition to Twin Lakes’ filing.  Aqua noted that the withdrawal of pleadings in a contested proceeding is governed by permission sought under Commission Regulation at 52 Pa. Code §5.94(a).  Aqua asserted that, as this is clearly a contested proceeding, Twin Lakes was bound to seek the Commission’s permission to withdraw the Petition for Partial Stay under Section 5.94(a), rather than taking unilateral action in doing so.  We agree.  

Under Section 5.94 (a), parties in a contested proceeding may petition for permission from the Commission to withdraw a pleading.  Also under the Regulation, parties may file an objection to the petition within 10 days of service, and, upon consideration, the Commission will determine whether withdrawal will be permitted, as in the public interest.  See 52 Pa. Code § 5.94(a).  

Upon consideration of Twin Lakes’ asserted basis for notification of its intent to withdraw the Petition for Partial Stay, Aqua’s objection thereto, and pursuant to Section 5.94(a), we shall deny the withdrawal.  Given that Twin Lakes’ Petition for Partial Stay is already under our consideration pursuant to Commission Regulation at 52 Pa. Code § 5.572 and pertains to an asserted public safety emergency involving the provision of public utility service, specifically that Twin Lakes’ customers may be without water service if Middlesex fails to pay the escrow as directed, we conclude it is not in the public interest to allow withdrawal of the Petition for Partial Stay.  

Further, we conclude that Twin Lakes’ attempt to unilaterally withdraw the Petition for Partial Stay is improper and in violation of Section 5.94(a).  Parties before the Commission are not vested with the authority to unilaterally conclude a public safety emergency exists involving the provision of public utility service, and thereby act to circumvent Commission jurisdiction over the pleadings pending before the Commission via unilateral withdrawal.  Accordingly, we conclude it is in the public interest to deny the request to withdraw the Petition for Partial Stay, and we shall proceed to disposition of the Petition.

Twin Lakes’ Petition for Partial Stay 

Twin Lakes seeks a stay of a portion of our November 2021 Order, pending juridical review based upon the Petition for Review in the nature of an appeal from the November 2021 Order that is docketed by the Commonwealth Court at No. 1289 C.D. 2021 (Twin Lakes’ Petition for Review).  Twin Lakes’ Petition for Partial Stay at 8. 

In its Petition for Partial Stay of our November 2021 Order, Twin Lakes asserts that the Commission should stay only the directive that Middlesex escrow $1.675 million as a condition for approving the Section 529 acquisition of Twin Lakes, to preserve “status quo,” while permitting the negotiation process for a sale price for the acquisition of Twin Lakes to move forward.  Twin Lakes Petition for Partial Stay at 21‑22, Section D.  Twin Lakes asserts that the issuance of a stay is necessary to prevent the “emergency” resulting where, upon the closing of the record in this Section 529 proceeding, Aqua’s receivership will terminate, and thus “put customers at risk of losing access to safe and adequate water service.”  Twin Lakes’ Petition for Partial Stay at 21, para. 94. 

Twin Lakes further asserts that it demonstrates a likelihood of success on the merits in its pending appeal to Commonwealth Court.  Twin Lakes Petition for Partial Stay at 10-14.  Further, Twin Lakes asserts that in the absence of a stay, Twin Lakes will suffer irreparable harm, stating: 

[A]s explained in the Petition for Review, Twin Lakes contends that the escrow obligation imposed by the November 2021 Order violates applicable statutory provisions, as well as constitutional rights.  Such violations result in per se irreparable injury.  

Twin Lakes’ Petition for Partial Stay at 16, para. 64 (citing, see, e.g., Pa. PUC v. Israel, 52 A.2d 317, 321 (Pa. 1947) and Philips Bros. Elec. Contractors, Inc. v. Valley Forge Sewer Auth., 999 A.2d 652, 657 (Pa. Cmwlth. 2010)).

[bookmark: _Toc87265456]Answers to Twin Lakes’ Petition for Partial Stay 

1. Answer of Aqua 

In its Answer, Aqua asserts first that any consideration of Twin Lakes’ Petition for Partial Stay should not be viewed under either of the provisions for a “petition for the issuance of an emergency order” under 52 Pa. Code § 3.2 or a “petition for interim emergency relief” under 52 Pa. Code § 3.6.  Aqua Answer at 2.  Aqua asserts that Twin Lakes fails to demonstrate existence of any genuine “emergency.”  Rather, Aqua asserts that the “emergency” conditions alleged by Twin Lakes are “inaccurate and distorted.” Aqua Answer at 4.  

Aqua asserts there is no emergency related to Aqua ceasing to serve as receiver of the Twin Lakes’ facilities.  Aqua avers that it is required to act as receiver pursuant to the Receivership Order, and to continue during the pendency of the current Section 529 proceeding, in accordance with Appendix A to the Receivership Order.  Id., citing Receivership Order, Ordering Para. No. 2.  In addition, Aqua asserts that Twin Lakes concedes that the Section 529 proceeding continues, and so too the receivership of Aqua, where Twin Lakes requests that the Commission permit the negotiation phase of the Section 529 proceeding to move forward, independent of the condition that Middlesex escrow funds.  Aqua Answer at 4. 

Aqua asserts that, since there is no “emergency” as alleged by Twin Lakes, then the stay should be denied.  However, Aqua argues that, in the alternative, should the Commission determine that a stay is warranted, then it is necessary to stay both the escrow condition and the directive that Aqua move forward with the acquisition process and engage in the Section 529 negotiations with Twin Lakes.  Aqua Answer at 6.  

Aqua asserts that approval of the Section 529 acquisition of Twin Lakes was conditioned upon Middlesex’s escrow of the sum as ordered by the Commission.  Therefore, Aqua asserts the Section 529 acquisition is dependent upon the escrow payment by Middlesex.  Finally, Aqua asserts that the escrow condition is critical to negotiating a fair and reasonable purchase price under the unique facts and circumstances presented in this case. Id.  

2. OCA Letter in Lieu of Answer

In its Letter in Lieu of Answer, the OCA writes to clarify that Twin Lakes’ assertion that Aqua’s receivership will terminate is incorrect.  The OCA notes that:

Contrary to Twin Lakes’ statement that Aqua’s receivership will end without an emergency stay (Emergency Petition at 2, and ¶ 94), the provision of service by Aqua PA as Receiver will continue during the pendency of the Section 529 proceeding.  See January 2021 Order at 19, Ordering Paragraph 2 (“That pursuant to 66 Pa. C.S. § 529(g), the Commission directs Aqua Pennsylvania, Inc. to act as the Receiver for the Twin Lakes Utilities, Inc. beginning January 15, 2021 and to continue during the pendency of the current Section 529 proceeding in accordance with Appendix A to this Order.”).  The Commission’s November 2021 Order did not end the Section 529 proceeding, nor will Middlesex’s potential failure to make the escrow payment by December 17, 2021 terminate Aqua’s responsibilities as Receiver under the January 2021 Order.
  
OCA Letter in Lieu of Answer at 2.  The OCA asserts that Aqua’s receivership will remain in effect during the pendency of the appellate and federal proceedings. Id.  

[bookmark: _Toc87265463]Disposition of the Petition for Partial Stay[footnoteRef:8]  [8:  	We remind the Parties that any issue or contention that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  See Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also, see generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).] 


In summary, Twin Lakes Petition for Partial Stay asserts:  (1) that an emergency exists due to the receivership of Aqua terminating under our November 2021 Order; (2) that the November 2021 Order erred by asserting jurisdiction over Middlesex; and (3) that the stay of the condition that Middlesex escrow funds for approval of the Section 529 acquisition is proper while the negotiation for the sale price for the acquisition of Twin Lakes under Section 529 moves forward.  Twin Lakes’ Petition for Partial Stay at 17, 10, and 21.  On consideration of Twin Lakes’ Petition for Partial Stay, which we accepted as a filing under Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision, we conclude that Twin Lakes’ Petition fails under the two-part analysis applying the standards of Duick, as well as the four-pronged test for granting a stay under Process Gas.  Specifically, we conclude the Twin Lakes’ arguments in support of the partial stay of our November 2021 Order to be without merit.  Therefore, we conclude that the Petition should be denied.  

At the outset, we note that the underlying premise of Twin Lakes’ Petition for Partial Stay is that the practical impact of our November 2021 Order is a self-executing provision that will terminate Aqua’s receivership of Twin Lakes under the Receivership Order, thereby creating an “emergency.”  Twin Lakes Petition for Partial Stay at 9.  To the contrary, as noted by both Aqua and the OCA, Aqua’s receivership of the Twin Lakes facilities is directed under the terms of the Receivership Order, which expressly provide that the receivership will continue until the Section 529 acquisition is approved, which is accomplished only upon an agreed upon sale price approved by the Commission, or by a Petition of Aqua to modify or terminate receivership, similarly requiring approval by the Commission.  See, Receivership Order at 19, Appendix A; Aqua Answer at 3-5; OCA Letter in Lieu of Answer at 2.  In this regard, Twin Lakes mischaracterizes the practical impact of our November 2021 Order and asserts an “emergency” where none exists. 

To the extent Twin Lakes argues that it has a likelihood of success of the merits of its challenge of the Commission’s exercise of jurisdiction over Middlesex, we reject those arguments.  The Commission’s jurisdiction over the disposition of this Section 529 proceeding as it pertains to both Twin Lakes and Middlesex, is statutory.  It is clear from the record that the Commission’s jurisdiction to authorize the acquisition of Twin Lakes conditioned upon the escrow of funds by Middlesex arises under the Commission’s statutory discretionary authority under Section 529 to approve of the abandonment of the operating authority which was granted to Middlesex not Twin Lakes by the CPC Order (granting Middlesex a CPC pursuant to the Commission’s statutory authority under Sections 1101-1103 of the Code.)  Further, under Section 1103, any objection by Middlesex to the condition imposed upon Middlesex associated with its duty as the holder of authority under the CPC Order is deemed to be waived.  See 66 Pa. C.S.A. § 1103 (“Any holder of a certificate of public convenience, exercising the authority conferred by such certificate, shall be deemed to have waived any and all objections to the terms and conditions of such certificate”).  

The Commission expressly acknowledged that Twin Lakes and Middlesex are one in the same, for purposes of the provision of service under the authority granted to Middlesex by the “Secretarial Letter issued by the Commission’s Secretary’s Bureau in 2011 that noted that Middlesex is doing business in Pennsylvania under the name of Twin Lakes Utilities, Inc.”  November 2021 Order at 52, quoting ALJ’s Recommended Decision at 30-31).[footnoteRef:9]   [9:  	Although both the ALJ’s Recommended Decision and our November 2021 Order engaged in an analysis of Middlesex’s minimum contacts with the Commonwealth as part of the discussion of Commission jurisdiction, the Commission expressly concluded that jurisdiction over Middlesex is based upon the CPC issued to Middlesex, and it is Middlesex’s CPC which is the statutory authority by and through which Twin Lakes provided the water utility service to its customers.  
Our discussion of Middlesex’s “minimum contacts” within the Commonwealth, and status of Twin Lakes as the “alter ego” of Middlesex and the underpinnings of the United States Supreme Court’s decision in International Shoe Co. v. Washington, 326 U.S. 310 (1945), was to illustrate the significant public policy considerations at issue under the facts in the present case.  The holding in International Shoe, while narrowed significantly by the subsequent holdings in Goodyear Dunlop Tire Operations, S.A. v. Brown, 564 U.S. 915 (2011) and Daimler AG v. Bauman, 134 S. Ct. 746 (2014), was never expressly overturned, and, in fact, survives where the holding may be applied in exceptional circumstances which, inarguably, are presented in the present case, where an out of state corporation voluntarily submitted itself to the jurisdiction of the Pennsylvania Public Utility Commission, then apparently sought to evade the reach of the agency’s jurisdiction by creation of a corporate subsidiary, however, failed to take any of the necessary and mandatory statutory steps by filing applications under Sections 1101-1103 of the Code (pertaining to CPCs, enumeration of acts requiring certificates and procedures to obtain CPCs) where the certificated utility, Middlesex, wishes to abandon service and/or transfer its operating authority under the Commission-issued CPC.  ] 

In addition, in arguing that the Commission erred as a matter of law in asserting jurisdiction over Middlesex, Twin Lakes asserts that: 

Notably, the Public Utility Code does not provide a basis for asserting jurisdiction over an out-of-state, non-jurisdictional entity. 

Twin Lakes’ Petition for Review at 10, para. 34.  However, this ignores Middlesex’s voluntary act of submission to Commission jurisdiction by filing an application for approval of Middlesex’s purchase of the former Twin Lakes entity, under Section 1101‑1103 of the Code.  See, CPC Order.  It is not necessary for the Code to create an independent means for asserting jurisdiction over an out-of-state entity when the out-of-state entity directly submits itself to the state agency’s jurisdiction, under Sections 1101-1103 of the Code.  

Further, in its Petition for Review, Twin Lakes asserts the inaccurate legal conclusion that the authority to operate a water utility which was conferred upon Middlesex by the CPC Order somehow “transferred” to Twin Lakes, when Middlesex created Twin Lakes as a wholly owned subsidiary and transferred ownership of the water utility infrastructure to Twin Lakes, stating: 

Where there is a transfer of “property used or useful in the public service,” as occurred in 2009, the CPC is issued to the new owner of the property—in this case, Twin Lakes Utilities, Inc.  The PUC does not issue two CPCs to serve the same water territory.  The direct owner of the used and useful property holds the sole CPC.

Twin Lakes Petition for Review at 8, fn. 1. 

Twin Lakes’ assertion that “the direct owner of the used and useful property” in the provision of the utility service is the “owner the CPC” is without foundation in fact or law.  To the contrary, a CPC, and the rights and duties thereunder, is expressly established under the Code and is not property which may be transferred.  

In fact, under the Code, a CPC is not property which transfers – it is a privilege created under the Public Utility Code which is conferred and transferred only by the Commission’s order, and only by application to the Commission, as the sole means established under the Code and Commission Regulations. 

Twin Lakes’ implicit assertion is that a CPC is a property right which Middlesex could freely transfer.  It is not.  In this regard, Twin Lakes conflates the public regulatory concern about the public interest, health, and safety with a private pecuniary interest.  A CPC is a privilege to operate as a public utility granted by the Commonwealth of Pennsylvania, by the Pennsylvania Legislature’s delegation of authority to the Commission, under the Code.  Such certificates cannot be granted, abandoned or transferred without the approval of the Commission.  See, generally, 66 Pa. C.S. §§ 1101‑1103, and specifically, § 1102(a).

As a matter of law, a Commission-issued CPC, granted pursuant to 66 Pa. C.S. §§ 1102-1103, is a privilege and not a property right.  Western Pennsylvania Water Co. v. Pa. PUC, 311 A.2d 370 (Pa. Cmwlth. 1973)(“[A] certificate of public convenience is neither a contract nor a property interest under which its holder acquires vested rights. The certificate is a privilege granted by the Commonwealth.”).  A revocable privilege cannot give rise to a property interest.

Because Pennsylvania jurisdictional utilities have no property right in the certificate they hold, the Commission has the authority to grant, deny, or even condition a utility’s request to begin, transfer, or abandon service.  Borough of Duncannon v. Pa. PUC, 213 A.2d 139 (Pa. Super. 1965); Modern Transfer v. Pa. PUC, 125 A.2d 463 (Pa. Super. 1956).  Because it has no inherent property value and cannot be sold or transferred without the review and approval of the Commission, Middlesex’s CPC is properly within the jurisdiction of this Commission.
 
In the undisputed facts of the present case, as a matter of law, the CPC issued to Middlesex was not transferred, and the service provided by Middlesex pursuant to it was never transferred or abandoned, because the Code requires that, if Middlesex were to abandon or transfer the authority to provide water utility service under the CPC, Middlesex would be required to file an application for permission to do so, and Middlesex never filed an application to abandon or transfer its authority under the CPC pursuant to Sections 1101-1103 of the Code.  

Further, as a matter of law, Twin Lakes standing alone, possesses no authority independent of Middlesex’s CPC, to operate as a public utility.  To obtain such authority, Twin Lakes is required to file an application with the Commission pursuant to Section 1103 of the Code (pertaining to procedures to obtain CPCs).  Twin Lakes neither applied for, nor obtained, a CPC by Commission grant under Section 1103, or otherwise under Section 1101 or 1102.  

The fact that Middlesex sent a letter notifying the Commission it had created a wholly owned subsidiary and transferred all the property to it is, as a legal matter, irrelevant to the operational authority granted to Middlesex under the CPC Order.  The 2011 Letter from the Secretary of the Commission confirms that Middlesex’s creation of Twin Lakes was treated as a “name change” for purposes of PUC operational authority – the Commission would, and did, refer to Middlesex as “Twin Lakes” from that point forward.  Nothing in the Letter of the Secretary of the Commission to Middlesex justifies the legal conclusion that Middlesex’s operating authority under the CPC transferred to Twin Lakes, and, as a matter of law, it could not.  See 66 Pa. Code §§ 1101‑1103.  

Accordingly, in the present case, the operating authority granted to Middlesex under the CPC Order is the only Commission-issued operating authority at issue, and which remains in effect.  Therefore, the rights and duties arising under the CPC Order remain Middlesex’s, including a financial condition placed upon the right to abandon the service under the CPC, i.e., the escrow of $1.675 million as condition for approval of the Section 529 acquisition of Twin Lakes.  

We conclude that Twin Lakes asserts no legal basis to conclude that the operating authority under Middlesex’s CPC transferred from Middlesex to Twin Lakes.  
In this case, the record reflects an unbroken chain of operating authority granted to Middlesex under the CPC Order.  Authority to operate a water utility in the Commonwealth is statutorily conferred and transferred or abandoned under the Code, and only by the express authority of the Commission to grant such power, where a party has filed an application before the Commission to do so.  The Code establishes a statutory, and therefore, a mandatory means by which a party is designated as a Pennsylvania public utility under Sections 1102-1103.  
 
In this case, Middlesex’s creation of a wholly owned subsidiary to effectuate the service for which Middlesex sought and obtained the CPC Order does not transfer the authority to operate from Middlesex to Twin Lakes.  Further, the transfer of all the property and infrastructure of the former Twin lakes by Middlesex to the newly created Twin Lakes also fails to transfer Middlesex’s operating authority granted under the CPC Order. 
 
Finally, with respect to Twin Lakes’ implicit assertion that the directive for Middlesex to escrow funds may be stayed while the Section 529 acquisition move forward, we disagree.  We agree with Aqua that the escrow by Middlesex was the condition upon which the approval of the Section 529 acquisition of Twin Lakes was based.  Aqua Answer at 6-7.  We agree that, if a stay were to be granted, it must be a stay of the entire proceeding, and not solely the escrow requirement.  In fact, if the court should ultimately strike the escrow provision as unlawful, the matter would require the Commission to render a new determination whether, in the Commission’s discretion under Section 529, acquisition is appropriate and in the public interest, or whether the matter should be viewed outside the confines of Section 529.[footnoteRef:10]   [10:  	Approval of acquisition under Section 529 and the conditions imposed thereon, is an exercise of discretionary authority by the Commission.  The Commission is vested with power other than Section 529 in which to review and address the circumstances presented by this case, including, inter alia, Section 1501 of the Code.  Nothing in our November 2021 Order binds the Commission to approval of the acquisition of Twin Lakes under Section 529.  If the escrow requirement is stricken, on remand the Commission would not be required to approve the Section 529 acquisition.  ] 


Therefore, we conclude that Twin Lakes Petition for Partial Stay fails to assert: (1) that an emergency exists; (2) any legal basis to conclude the Commission lacks jurisdiction over Middlesex; and (3) any legal basis to conclude the directive that Middlesex escrow funds should be stayed without staying the entire Section 529 process.  Accordingly, we conclude that Twin Lakes fails to assert any basis under Duick for the Commission to reconsider, or stay, our November 2021 Order.

Clearly, if Twin Lakes fails to meet the standard for reconsideration under Duick, Twin Lakes also fails to make the necessary strong showing that the four-prong test under Process Gas has been met.  First, Twin Lakes is unlikely to prevail on the merits because the Commission’s exercise of jurisdiction over Middlesex was proper.  See November 2021 Order at 40-41, 46.  Middlesex, not its Twin Lakes subsidiary, voluntarily filed an application with the Commission to acquire the Twin Lakes water system and to serve the public in the Sagamore Estates development.  Second, Twin Lakes cannot show and has not shown irreparable injury if the partial stay is denied.  Should Middlesex refuse to pay the escrow in noncompliance with the November 2021 Order, Aqua will remain the receiver of the water system pursuant to the Receivership Order.  Third, interested parties in this proceeding will not be harmed if the partial stay is denied.  Aqua will continue to serve as the receiver for the water system until the Commission approves the termination of Aqua’s receivership through official agency action.  Fourth, issuance of a partial stay will adversely affect the public interest as it will stay action taken by the Commission in the public interest to approve the Section 529 Petition on the condition that Middlesex – as the jurisdictional public utility – escrow funds in the amount of $1.675 million to offset the costs of replacing and remediating the existing infrastructure.  See November 2021 Order, Ordering Paragraph No. 4.

Upon review of Twin Lakes’ Petition for Partial Stay, the responses thereto and the record in this proceeding, we conclude that Twin Lakes fails to assert any basis upon which to grant either reconsideration of our November 2021 Order or a stay of the directive that Middlesex escrow funds.  
      
[bookmark: _Toc87265464]Conclusion

Based on the foregoing discussion, we conclude Twin Lakes’
 attempt to unilaterally withdraw its Petition for Partial Stay to be unlawful, and shall deny Twin Lakes’ Petition for Partial Stay, consistent with the discussion in this Opinion and Order; THEREFORE,
IT IS ORDERED:

1. That the Emergency Petition for Partial Stay Pending Judicial Review of the Opinion and Order of the Pennsylvania Public Utility Commission entered on November 18, 2021, at Docket Nos. P-2020-3020914, G-2020-3020941, G‑2020‑3021018, G-2020-3021021, G-2020-3021024, filed by Twin Lakes Utilities, Inc., pursuant to Pa. R.A.P. 1781(a), 52 Pa. Code § 3.2, or in the alternative 52 Pa. Code § 3.6, and 52 Pa. Code § 5.572,  is, hereby, denied.

2. That the Withdrawal of Emergency Petition for Partial Stay Pending Judicial Review filed by Twin Lakes Utilities, Inc., on December 6, 2021, is denied pursuant to 52 Pa. Code § 5.94(a) (pertaining to withdrawal of pleadings in contested proceedings).  

[image: ]BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  December 16, 2021

ORDER ENTERED:  December 16, 2021
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