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ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for disposition is the October 27, 2021 Petition of Time Warner Cable Information Services (Pennsylvania), LLC (TWCIS), by which it is requesting the amendment of its current Eligible Telecommunications Carrier (ETC) high-cost “Designated Service Area” in the Commonwealth of Pennsylvania (Petition for Modification).  We conclude that it is proper to modify TWCIS’ current Designated Service Area to align with the census blocks for which it is expected to receive awarded high-cost support from the Federal Communications Commission. (FCC).  Accordingly, TWCIS’ Petition for Modification is granted.  

BACKGROUND
On January 6, 2021, TWCIS filed a Petition for Designation as an ETC in the Commonwealth of Pennsylvania for the purpose of receiving federal Universal Service Fund (USF) high-cost support (ETC Petition).[footnoteRef:2]  Specifically, TWCIS sought designation as an ETC by the Commission so that it would become qualified to receive the federal high-cost support funding it has been awarded in Phase I of the FCC’s Rural Digital Opportunity Fund (RDOF) auction (Auction 904) for certain high-cost support census blocks in Pennsylvania.  As an Exhibit to its ETC Petition, TWCIS provided a detailed listing of the 499 individual census blocks for which it had been awarded RDOF support in Auction 904,[footnoteRef:3] provided a map of those census blocks,[footnoteRef:4] listed the various incumbent local exchange carriers (ILEC) where the awarded census blocks are situated,[footnoteRef:5] and provided the rate centers of those ILECs where the Phase I RDOF-eligible census blocks are situated.[footnoteRef:6] [2:  Petition of Time Warner Cable Information Services (Pennsylvania), LLC for Designation as an Eligible Telecommunications Carrier, Docket No. P-2021-3023594, filed January 6, 2021.]  [3:  ETC Petition, Exhibit A.]  [4:  ETC Petition, Exhibit B.]  [5:  April 8, 2021 DR Responses at 21.]  [6:  Id. at 23.] 


[bookmark: _Hlk90453716]	The Commission designated TWCIS as an ETC in Pennsylvania for the purpose of TWCIS becoming eligible to receive the federal high-cost support from Auction 904 and established its Designated Service Area to encompass the 499 RDOF-eligible census blocks only.[footnoteRef:7]  TWCIS’ Petition for Modification explains that the FCC notified RDOF recipients that they would not receive RDOF support in certain census blocks and asked those recipients to review their winning census blocks and to return any census blocks that should not be included in the RDOF program.[footnoteRef:8]  TWCIS informed the FCC of census block groups in Pennsylvania that TWCIS originally was awarded for which it no longer seeks support to be included in the RDOF program.[footnoteRef:9]  Because TWCIS will not receive RDOF support for these census blocks, TWCIS now seeks to amend its current ETC Designated Service Area in Pennsylvania. [7:  See Appendix A, Petition of Time Warner Cable Information Services (Pennsylvania), LLC for Designation as an Eligible Telecommunications Carrier, Docket No. P-2021-3023594 (Order entered July 15, 2021) (July 15, 2021 Order).  ]  [8:  Petition for Modification at 2-3.]  [9:  Petition for Modification at 3.] 

DISCUSSION
Following the issuance of a final decision, relief may be sought pursuant to Sections 703(f) and (g) of the Public Utility Code, relating to rehearing as well as the rescission and amendment of orders.  66 Pa.C.S. § 703(f)-(g).  Requests for such relief must comply with the 52 Pa. Code § 5.572 of the Commission’s regulations, relating to petitions for relief following the issuance of a final decision. 

The standards for granting a petition for rescission or amendment were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. PUC 553 (1982) (Duick):

A petition for reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them ….” What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

Id. at 559 (emphasis added).  Under the standards of Duick, a petition for rescission or amendment is likely to succeed only when it raises “new and novel arguments” not previously heard by the Commission or considerations which appear to have been overlooked or not addressed by the Commission.  Id.

The Commission has administrative discretion regarding whether to grant or deny a petition for rescission or amendment of an order filed under Section 703(g).  West Penn Power Co. v. Pa. Public Utility Commission, 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995).  Such a petition, however, should only be granted judiciously and under appropriate circumstances, because such action results in the disturbance of a final order.  Id. (citing City of Pittsburgh v. Pa. Dep’t of Transportation, 416 A.2d 461 (Pa. 1980)).  

	Pursuant to 52 Pa. Code § 5.41(b) (service of petitions), TWCIS served its petition on the Commission’s Bureau of Investigation and Enforcement, the Office of Consumer Advocate, the Office of Small Business Advocate, and the Incumbent Local Exchange Carrier which currently serves as a provider of last resort for the census blocks it seeks to remove from its Designated Service Area.  No answers were filed in response to the Petition for Modification.

TWCIS states that both it and the FCC recognized that the RDOF Phase I auction (as well as the RDOF program generally) relied on imperfect data to identify unserved areas and could include areas that would turn out not to be suitable for network expansion or RDOF support.  In its ETC Petition, along with its supplemental filings in support, TWCIS was clear that it was seeking ETC designation only in those census blocks where it was awarded high-cost support in Auction 904.  TWCIS explains in its Petition for Modification that it made this clear to account for the likely contingency that RDOF support would ultimately not be awarded for at least some census blocks that were included in the Phase I of the RDOF auction.  Accordingly, TWCIS meets the Duick standard due to the change in circumstances between the time of the filing of its ETC Petition and its Petition for Modification.  

Considering that TWCIS’ initial request for certification was only for those certain RDOF-eligible census blocks where it was slated to receive awarded federal high-cost support from Auction 904, that the Petition for Modification was filed soon after the FCC took action to de-fund certain of the Phase I RDOF-eligible census blocks in Pennsylvania where TWCIS had been awarded federal high-cost support in Auction 904, and that no parties oppose the modification of TWCIS’ Designated Service Area, the Commission grants this request to modify its Designated Service Area.  The exhibits setting forth the relinquished census blocks for which TWCIS no longer seeks federal high-cost support from Phase I of the RDOF and the remaining eligible census blocks that make up TWCIS’ updated Designated Service Area in Pennsylvania are attached to this Order as Appendix A and Appendix B, respectively.

However, we do not adopt TWCIS’ general statement that TWCIS’ ETC Designated Service Area in Pennsylvania should at all times automatically remain consistent with any changes made to the RDOF census blocks without action from the Commission.[footnoteRef:10]  If the FCC were to take any further action in the future to de-fund any of the other Phase I RDOF-eligible census blocks which currently make up TWCIS’ Designated Service Area, TWCIS is obligated to file a petition to modify its Designated Service Area and request that the Commission to amend its ETC Designated Service Area to be consistent with the particular revisions to its winning bids in Auction 904.  The Commission will evaluate such a request for modification on a case-by-case basis by considering its reasonableness and its impact on the interest of customers in the Designated Service Area, or other attendant interests that should arise. [10:  Petition for Modification at 2.] 


CONCLUSION
We conclude that the arguments raised by TWCIS justify modification of its current Designated Service Area so that it aligns with the total Phase I RDOF-eligible census blocks in Pennsylvania where TWCIS will receive awarded federal high-cost support from Auction 904; THEREFORE,
IT IS ORDERED:

1. [bookmark: _Hlk38716523]That Time Warner Cable Information Services (Pennsylvania), LLC’s Petition to Amend its Eligible Telecommunications Carrier Designated Service Area is hereby granted.

2. [bookmark: _Hlk75364067]That Time Warner Cable Information Services (Pennsylvania), LLC is only required to offer Lifeline service to any eligible low-income consumers or households located throughout its Designated Service Area as modified by this Order.

3. That the Secretary shall serve a copy of this Order on Time Warner Cable Information Services (Pennsylvania), LLC, Frontier Communications – Commonwealth Telephone Company, the Office of Consumer Advocate, and the Office of Small Business Advocate.

4. That this docket shall be marked closed.  

[image: ]BY THE COMMISSION



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  December 16, 2021

ORDER ENTERED:  December 16, 2021
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