BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



[bookmark: _Hlk89845251]Petition to Amend Philadelphia Gas Works	:	P-2020-3018867
Universal Service and Energy Conservation 	:
Plan for 2017-2022					:



PREHEARING ORDER

NOTE:  Please read this document in its entirety as it provides important information about this case.

		Philadelphia Gas Works (PGW) filed its first proposed 2017-2020 Universal Service and Energy Conservation Plan (2017 USECP) on April 28, 2016, at Docket No. M‑2016‑2542415.  The Commission directed PGW revise the plan, and the Commission ultimately approved PGW’s 2017 USECP by order entered on October 5, 2017.  

		On January 6, 2020, PGW filed a Cover Letter and 2020 Addendum.  The Cover Letter outlined a proposal to implement a Pilot Program and other CAP[footnoteRef:1] changes.  Notably, as part of a Pilot Program to run through the term of its existing USECP, PGW proposed to implement the new recommended energy burdens[footnoteRef:2], eliminate the $5 PPA co-pay[footnoteRef:3], set a maximum CAP credit limit[footnoteRef:4], and make its existing consumption limit pilot permanent[footnoteRef:5]. [1:  	PGW’s CAP is called Customer Responsibility Program (CRP).
]  [2:  	Cover Letter at 2.
]  [3:  	Id.
]  [4:  	Id.
]  [5:  	Id. at 5.
] 


		The January 6, 2020 filing was initially docketed at Docket No. M-2016-2542415, the proceeding for PGW’s 2017 USECP.  On February 21, 2020, PGW filed a Petition to expedite review of the January 6, 2020 filing, and the January 6, 2020 filing was re-docketed at P-2020-3018867 as a Petition to Amend PGW’s 2017 USECP.

	By Order entered March 26, 2020, the Commission, inter alia, approved, on an expedited basis, the provisions of PGW’s January 6, 2020 filing as a Pilot Program to expire expiration at a date coincident with the end of Philadelphia Gas Works’ 2017-2022 Universal Service and Energy Conservation Plan at Docket No. M‑2016‑2542415.

		OCA and OSBA appealed the Commission’s March 26, 2020 Order to the Commonwealth Court.  OCA and OSBA argued on appeal that, by granting PGW’s Petition to amend its 2017 USECP in this expedited fashion, the Commission violated the due process rights of interested parties as guaranteed by the United States and Pennsylvania Constitutions.  Upon review, the Commonwealth Court held the Commission erred in granting the Petition without providing interested parties, like OCA and OSBA, adequate notice of the grant of expedited consideration of the Petition and a meaningful opportunity to respond to the particular facts of the proposed changes to PGW’s USECP set forth in the Petition.  By Order entered September 29, 2021, the Commonwealth Court vacated the Commission’s March 26, 2020 Order and remanded the matter back to the Commission for further proceedings.  The Court directed the Commission to provide evidentiary proceedings and issue a new decision consistent with its Opinion.[footnoteRef:6]  [6:  	See Opinion and Order p.31. ] 


		On October 25, 2021, PGW filed a Petition for Commission Action, requesting that the Commission: (1) issue an order directing PGW to maintain its existing energy burden Pilot Program as part of its Customer Responsibility Program on a temporary basis until a final Commission order is issued in the proceeding on remand; (2) set a schedule for an expedited proceeding on remand in order to provide for the evidentiary proceedings and issuance of a new decision required by the Commonwealth Court’s decision; and (3) direct the Office of Administrative Law Judge (OALJ) to develop a certified record to be submitted to the Commission for decision.

		On October 29, 2021, PGW filed its USECP for 2023-2027 which has been docketed at M-2021-3029323.  As of the time of this Order, no other filing has been made at that docket by any party and the matter remains assigned to the Commission’s Bureau of Consumer Services (BCS).

		On November 4, 2021, the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA) and the Tenant Union Representative Network, (TURN) filed Petitions to Intervene in the remanded matter.  

		On November 15, 2021, CAUSE-PA and TURN filed a joint Answer to PGW’s October 25, 2021 Petition, essentially supporting PGW’s Petition.  Also on November 15, 2021, OCA filed an Answer to PGW’s October 25, 2021 Answer.  In its Answer, OCA averred it did not oppose PGW’s request for a temporary extension of the existing Pilot Program during the pendency of the remand proceeding, with the caveat that OCA reserves the right to request refunds to the date of the Remand Order.  Further, OCA opposes PGW’s request for an expedited process and certification of the record.

		On December 7, 2021, the Chief Administrative Law Judge assigned the undersigneds to the remanded matter.   

		On December 14, 2021, the Commission issued a notice, scheduling a prehearing conference for 11:00 a.m. on December 20, 2021.  A Prehearing Conference Order was entered December 15, 2021.

		The Prehearing Conference was convened as scheduled.  PGW, OCA, OSBA, CAUSE-PA, and TURN were represented by counsel.  The parties discussed a variety of matters, discussed more fully below. 

Litigation Schedule

		The following litigation schedule was adopted:

	Date
	Event

	February 4, 2022
	PGW Direct Testimony

	March 7, 2022
	Other Parties’ Direct Testimony	

	March 31, 2022
	Rebuttal Testimony

	April 12, 2022
	Surrebuttal Testimony	

	April 18, 2022
	Rejoinder Outline

	April 19-20, 2022
	Hearings

	May 10, 2022
	Main Brief	

	May 25, 2022
	Reply Brief


	
		The parties are reminded of the Commission’s requirements for the preparation and filing of written testimony.  52 Pa.Code §§ 5.412 and 5.412a.  Written testimony must be accompanied by all exhibits to which it relates.  Technical terms and concepts are to be clearly defined and explained in the testimonies and briefs.  No written testimony will be admitted into evidence unless accompanied by a verification or affidavit of the witness. 

The above-stated dates are in-hand dates for service on the parties and the Presiding Administrative Law Judges (ALJs).  

Evidentiary hearings will begin promptly at 10:00 a.m. on April 19, 2022, and April 20, 2022.  The parties must confer before commencement of the hearings to schedule their witnesses so as to avoid “holes” or “dead time” during the hearings. 

Parties 

		There was no objection to the Petitions to Intervene filed by CAUSE-PA and TURN.  These Petitions are hereby granted.  
Service

		The ALJs agree to be served electronically by email, and there is no need to follow electronic service with hard copy.  The email addresses of the Presiding ALJs are edevoe@pa.gov and mhoyer@pa.gov.  

		Furthermore, all parties agreed to be served electronically.  

PGW’s Motion for Commission Action filed October 25, 2021

		In its Motion, PGW requests that the Commission:
(1) issue an order directing PGW to maintain the existing energy burden Pilot Program as part of its Customer Responsibility Program (“CRP Pilot Program”) on a temporary basis until a final Commission order is issued in the proceeding on remand; (2) set a schedule for an expedited proceeding on remand in order to provide for the evidentiary proceedings and issuance of a new decision required by the Commonwealth Court’s decision; and (3) direct the Office of Administrative Law Judge (“OALJ”) to develop a certified record to be submitted to the Commission for decision.

		After hearing oral argument, the ALJs granted PGW’s request to continue the Pilot Program during the pendency of this remanded proceeding, and advised that issues regarding refunds (e.g., whether refunds are appropriate; if so, in what amount and to be paid by whom) are reserved for litigation by the parties.  The ALJs decision on this matter will be addressed in a separate order. 

		As for the relief requesting an expedited proceeding, PGW indicated that the litigation schedule adopted at the conference was satisfactory.   

		As for the request for a certified record as opposed to a written decision from the ALJs, PGW withdrew that request.
		 


Public Input Hearings

		At present, no party has identified a need to conduct a public input hearing in the Company’s service territory.  The parties are hereby directed to notify the Presiding ALJs immediately if there is a change in circumstances. 

Issues

		In their respective prehearing memoranda, the parties identified various issues they may wish to pursue.  The reader is directed to these documents to review a recitation of these issues.  Additional issues may arise as the discovery process unfolds.

Discovery

		The parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.  52 Pa.Code § 5.322.  If this process fails, the parties have recourse to the Commission’s procedures for formal discovery, as herein modified.  52 Pa.Code §§ 5.321, et seq.  The parties must not send the Presiding ALJs discovery material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, the Presiding ALJs will contact the parties and direct them to pursue informal discovery.

		At the prehearing conference, the parties agreed to the following modifications of the Commission’s procedures for formal discovery:

(1)       Answers to written interrogatories will be served in-hand within ten (10) calendar days of service of the interrogatories except that service of interrogatories served after 12:00 noon on a Friday shall be deemed service on the following business day;

            (2)       Objections to interrogatories will be communicated orally within three (3) business days of service; unresolved objections shall be served to the ALJs in writing within five (5) business days of service of the interrogatories;

            (3)       Motions to dismiss objections and/or direct the answering of interrogatories will be filed within three (3) business days of service of written interrogatories;

            (4)       Responses to motions to dismiss objections and/or direct the answering of interrogatories will be filed within three (3) business days of service of such motions;

            (5)       Responses to requests for document production, entry for inspection, or other purposes will be served in-hand within ten (10) calendar days or objected to within five (5) business days of service;

            (6)       Requests for admission will be deemed admitted unless answered within ten (10) calendar days or objected to within five (5) business days of service;

            (7)       Rulings over motions shall be issued, if possible, within seven (7) calendar days of the filing of the motion;

            (8)       Any discovery or discovery related pleadings such as objections, motions, answers to motions served after 12:00 noon on a Friday or on any business day preceding a state holiday shall be deemed to have been served on the following business day for purposes of tracking responsive due dates; and

            (9)     Due dates be “in-hand” and that electronic or fax service on the due date will satisfy the “in-hand” requirement.

Protective Order

		The parties must comply with 52 Pa.Code § 5.362 regarding the preparation and filing of a motion for a protective order.  If a party files a motion for a protective order, it must submit a copy of the proposed protective order to the Presiding ALJs by email in a Microsoft Office Word format.  





Settlement 

		The parties are reminded it is the Commission’s policy to encourage settlements.  52 Pa.Code § 5.231(a).  The parties are directed to convene at least one settlement conference prior to the scheduled evidentiary hearings.

		In the event that a partial settlement is achieved, the parties should be prepared to proceed on the first scheduled day of hearing to present evidence on the non-resolved issues.

In the event that a full settlement is achieved, the parties should notify the presiding ALJs as soon as possible prior to the scheduled hearings, but no later than 12:00 p.m. noon on Monday, April 18, 2022.  If the parties reach a full settlement, they may choose to convene on April 19, 2022 and/or April 20, 2022 as scheduled and offer their written testimonies and exhibits on the record.  Testimonies and exhibits may be admitted into the record upon oral motion as long as the other parties waive cross-examination of the witness and an appropriate verification has been filed with the Commission’s Secretary’s Bureau. 

If the parties reach a full settlement or otherwise deem it appropriate, they may request that the ALJs cancel the evidentiary hearings.  Such a request should be made as soon as possible prior to the scheduled hearings, but no later than 12:00 p.m. noon on Monday, April 18, 2022.  The ALJs will not cancel the evidentiary hearings unless and until the parties file a fully-executed joint stipulation for the admission of evidence with the Secretary’s Bureau.  The stipulation must include: (1) a stipulation that all parties waive cross-examination of all witnesses, (2) a list of all testimonies and exhibits to be admitted into the record, either embedded within the stipulation or attached to the stipulation, and (3) a stipulation that the testimonies and exhibits to be admitted into the record are admissible and should be admitted.  If such a stipulation is filed, the ALJs may issue an Order adopting the stipulation, admitting the evidence into the record, cancelling the evidentiary hearings, and ordering the parties to file their testimonies and exhibits, with appropriate verifications, with the Commission’s Secretary’s Bureau along with a copy of the Order.

A Joint Settlement Petition, if any, must be executed by representatives of all parties, and, together with all parties’ Statements In Support of Settlement, must be filed with the Secretary’s Bureau and received in-hand by the Presiding ALJs no later than 4:00 p.m. on May 25, 2022.  

Stipulations
		
		If settlement is not feasible, the parties are encouraged to stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa.Code §§ 5.232 and 5.234.  

		All stipulations entered into by the parties must be reduced to writing, signed by the parties to be bound thereby, and moved into the record in this case either orally at an evidentiary hearing or through a motion filed with the Secretary’s Bureau.  

Cross-Examination

		Friendly cross-examination or cumulative cross-examination during hearings will not be permitted.  52 Pa.Code §§ 5.76 & 5.243.

Briefs

		The parties must comply with 52 Pa.Code §§ 5.501, et seq., regarding the preparation and filing of briefs.  Page limitations on briefs will be discussed on or before the last day of hearing.  The parties shall submit an electronic copy of all briefs to the Presiding ALJs in a Microsoft Office Word format.  




Modification

		Any of the provisions of this Prehearing Order may be modified upon motion and good cause shown by any party in interest.


Date:  December 28, 2021						/s/				
							Mark A. Hoyer
							Deputy Chief Administrative Law Judge
						

									/s/				
							Emily I. DeVoe
							Administrative Law Judge
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