BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Candice Achenbach					:
								:
		v.						:		C-2021-3029559
								:
Columbia Gas of Pennsylvania Inc.			:



INTERIM ORDER
DISMISSING PRELIMINARY OBJECTIONS

		On November 15, 2021, Candice Achenbach filed a formal complaint against Columbia Gas of Pennsylvania, Inc. (Columbia).  In her Complaint, she stated that Columbia is threatening to shut off her service.  She explained that Columbia notified her that the gas meter needed to be relocated as part of a gas main replacement project.  She states that Columbia initially told her that the meter could be moved to a suitable location on the side of the building, but later refused to do so.  She also states that Columbia did not provide her with sufficient time to convert to electric service for heating, before terminating her gas service.

		Columbia filed an answer and preliminary objections on December 7, 2021.  Columbia admitted that an infrastructure improvement project required the relocation of Ms. Achenbach’s meter.  Columbia denied that it told Ms. Achenbach that the meter could be relocated to the side of her house. Columbia also stated that Ms. Achenbach had notice of the project since May 2021 and that a further delay to permit her to convert to electric heat is not warranted.

		Columbia also filed preliminary objections which seek to dismiss the Complaint.   The preliminary objections included a notice to plead which told Ms. Achenbach that she had ten days in which to file an answer.  Ms. Achenbach did not file an answer.  Therefore I will decide the preliminary objections.

		Preliminary objections are permitted under Commission regulations.[footnoteRef:1]  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:2]  [1:  	52 Pa.Code § 5.101.
]  [2:  	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
] 


		Commission regulations[footnoteRef:3] provide: [3:  	52 Pa.Code § 5.101(a).
] 


(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

		In deciding the preliminary objections, the Commission must determine whether, based on factual statements of the complainant, recovery or relief is possible.[footnoteRef:4]  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.[footnoteRef:5]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:6]  [4:  	Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996).
]  [5:  	Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  ]  [6:  	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997).  
] 


		Columbia’s preliminary objections will be dismissed.  Ms. Achenbach’s Complaint clearly raises a customer service issue beyond simply the relocation of the meter.  

		Columbia argues that Ms. Achenbach’s Complaint must be dismissed because Columbia’s tariff requires Ms. Achenbach’s meter to be relocated.  According to Columbia, its Commission-approved tariff gives Columbia the absolute discretion to determine the appropriate location of a gas meter.  

		Ms. Achenbach’s raises issues in her Complaint which are more than the location of her gas meter.  If Ms. Achenbach’s statements are true, I must consider whether Columbia violated Section 1501 of the Public Utility Code[footnoteRef:7] by failing to provide reasonable and adequate customer service.  Ms. Achenbach states that Columbia told her that the meter could be placed on the side of the house.  Columbia denies this allegation.  Ms. Achenbach also states that Columbia did not provide her with enough time to switch to electricity for heating and instead threatened to abandon service to her and her tenants.  In its answer, Columbia denies that Ms. Achenbach had insufficient time to convert to electricity service.  Therefore, at the very least, there are factual disputes that must be resolved at hearing.   [7:  	66 Pa. C.S. § 1501.  
] 


		Columbia adds numerous factual allegations in both its answer and in its preliminary objections.  In resolving a preliminary objection, the facts raised in the complaint are presumed to be true.[footnoteRef:8]  It is not appropriate to consider additional facts that are provided by the  [8:  	E.g., Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997).
] 


utility “by way of background” in either the utility’s answer or in its preliminary objections.[footnoteRef:9] [9:  	I would also observe that the Commission is reluctant to dismiss the complaint of a self-represented complainant without a hearing. Carlock v. The United Telephone Company of Pennsylvania, Docket No. F 00163617 (Order entered July 14, 1993); Richmond v. PECO Energy Company, Docket No. F-2010-2187305 (Opinion and Order entered December 7, 2011).] 


THEREFORE,

IT IS ORDERED:

		1.	That the preliminary objections filed by Columbia Gas of Pennsylvania, Inc. in the above-captioned matter are dismissed.

		2.	That this Complaint will be set for hearing on Thursday, February 24, 2022.

		3.	That a prehearing order shall be issues which includes important procedural guidance for the conduct of the hearing.  Both parties should read these instructions carefully.


Date:  January 10, 2022  				_____________/s/_________________
								Mary D. Long
								Administrative Law Judge
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