BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Heather Cigrand					:
							:
	v.						:		F-2021-3028359
							:
Duquesne Light Company			 	:



FIRST INTERIM ORDER
GRANTING IN PART RESPONDENT’S MOTION FOR 
JUDGMENT ON THE PLEADINGS AND DENYING 
RESPONDENT’S REQUEST FOR DISMISSAL OF THE COMPLAINT

PROCEDURAL BACKGROUND

		On August 6, 2021, Complainant Heather Cigrand (Complainant or Ms. Cigrand) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Respondent Duquesne Light Company.  (Respondent or Duquesne Light).  Ms. Cigrand alleges there are incorrect charges on her bill, resulting from Duquesne Light placing her two tenants’ bills in her name.  One bill is for $7,489.35, and the other bill is for $392.56.  According to Ms. Cigrand, there are two boxes (meters) at her duplex — a separate meter for each unit.  She further alleges that Duquesne Light never notified her of any electric utility issue at her duplex until April 2021.  This is when she alleges, she received a bill that was sent to an address where she had not lived at for five years.  Ms. Cigrand also alleges she called Duquesne Light about the bill, but no one could explain why the bill was so high for one month.  Ms. Cigrand asserts that she was told a supervisor would call her about the bill; however, a supervisor never called her back. 

According to Ms. Cigrand, her downstairs tenant complained to her that the upstairs tenant’s electric was shut off, so the upstairs tenant had run multiple extension cords to the basement thereby stealing the downstairs tenant’s electricity.  Ms. Cigrand further alleges that an electrician informed her that it looked like the meters had been tampered with.  Ms. Cigrand asserts she would have immediately fixed any electric issue if she had been notified earlier.  Ms. Cigrand contends she is a single mom and cannot afford to pay the bill.  

For relief, Complainant “would like the foreign wiring issue corrected and the balance due transferred into tenants’ names.”  Complaint ¶ 5.

[bookmark: _Hlk92707504]		On September 28, 2021, Duquesne Light filed an Answer and New Matter together with Notice to Plead to New Matter within twenty days of service.  “Duquesne Light maintains that the Complainant is responsible for tenants’ account balances that accrued at 516 Cavitt Avenue, Trafford, PA 15085 (the “Property”) because of the presence of foreign load [footnote omitted] in accordance with Act 54 of 1993 (“Act 54”), codified in relevant part at 66 Pa.C.S.A. § 1529.1(b).”  Answer ¶ 4.  Duquesne Light alleges that its meter technician visited the Property (or service location) on March 31, 2021, to investigate a high bill allegation.  According to Duquesne Light, the meter technician confirmed the presence of a foreign load at the service location, meaning the meter servicing the tenants’ units were registering electricity usage outside of their respective residential units.  “In accordance with Act 54, Duquesne Light listed service for Floor #1 and Floor #2 in the name of the Property owner [Complainant] and transferred the tenants’ account balances that accrued at the Property to the Complainant.”  Id.  Duquesne Light argues it properly listed service for Floor #1 and Floor #2 in the Property owner’s name and transferred the tenants’ account balances that accrued at the Property to the Complainant in compliance with Act 54.  Duquesne Light alleges it issued a notice and utility report to the Complainant on April 5, 2021, regarding the foreign wiring.  Duquesne Light asserts Complainant will be responsible for the electric charges at the Property until the foreign wiring is corrected.

		In New Matter, Duquesne Light averred in relevant part as follows:

11.	It is well established that Act 54 and corresponding case law require a utility company to transfer one or more residential tenants’ account balances to the owner of a premises when foreign load is discovered. Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (May 21, 2010).

12.	“Foreign load” refers to billing a tenant for electric service not related to that tenant. Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Aug. 7, 1997). Foreign load exists when a tenant’s meter registers usage load from electric usage outside of that tenant’s dwelling, such as hallway lighting or communal laundry room appliances. Kopf v. PECO Energy Co., Docket No. C-2012-2332993, 2013 WL 3070745, (June 13, 2013).

13.	Complainant is the owner of the Property. [reference omitted].

14.	On or about March 31, 2021, Duquesne Light discovered foreign load registering on the meters connected to the residential units from the communal basement area.  [reference omitted].

15.	Therefore, pursuant to 66 Pa.C.S.A. § 1529.1(b), Duquesne Light transferred the affected tenants’ account balances that accrued at the Property to the Complainant. [reference omitted].

16.	Complainant is responsible for her residential tenants account balances that accrued at the Property prior to the correction of the foreign load. 66 Pa.C.S.A. § 1529.1(b); Ace Check Cashing, p.8.

. . . .

19.	In light of the foregoing, Complainant remains responsible for the Floor #1 and Floor #2 balances that accrued at the Property prior to discovering the foreign load and remains responsible for the balances that accrue at Floor #1 and Floor #2 until the foreign load is corrected.


		For relief, Respondent requests judgment in its favor and dismissal of the Complaint with prejudice.

Complainant did not file a reply to Respondent’s New Matter as provided for under the Commission’s regulations.[footnoteRef:1]  [1:  	“Unless otherwise ordered by the Commission, replies to answer seeking affirmative relief or to new matter shall be filed with the Commission and served within 20 days after date of service of the answer, but not later than 5 days prior to the date set for the commencement of the hearing.”  52 Pa.Code § 5.63(a).] 


On October 20, 2021, an Interim Order Setting Conference Between Parties was electronically issued which directed the Parties to the Commission’s Mediation Unit to attempt a resolution of the dispute.  Mediation did not achieve resolution of the dispute.

On November 19, 2021, Respondent filed a Motion for Judgment on the Pleadings (Motion).  Respondent’s Motion reiterated the averments of its New Matter and added that neither Complainant nor her counsel had filed a response to Duquesne Light’s New Matter.  Accordingly, Respondent argues that the Commission may find that the Complainant had admitted the relevant facts alleged in the New Matter.[footnoteRef:2] [2:  	Under the Commission’s procedural rules, a party’s failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.  52 Pa.Code § 5.63(b).   ] 


On November 19, 2021, the Commission notified the parties that this case was assigned to the undersigned for a telephonic hearing from Pittsburgh on January 4, 2022, at 10:00 a.m.[footnoteRef:3]  On November 23, 2021, a Prehearing Order was served upon the parties informing them about the procedural rules for the hearing.   [3: 
  	On December 30, 2021, Complainant filed a Motion to Continue the hearing to finalize her exhibits. On January 3, 2022, the parties were notified that Complainant’s Motion to Continue was granted.] 


On December 9, 2021, Complainant, through her counsel, filed an Answer to the Motion for Judgment on the Pleadings and averred in relevant part as follows:

1.	Complainant is not requesting a complete waiver of the electric charges that accrued at Floor # 1 and Floor #2. Complainant's position is the transfer of the entire balance from Floor # 2 of $7,479.07 into Owner's name under 66 Pa.C.S.A. 1529.1(b) is improper. The purpose of 66 Pa.C.S.A. 1529.1(b) is to ensure the owner of rental property fixes any foreign wiring issue by transferring a tenant's balance into the owner's name until the issue is fixed. The law cannot and should not be used as a way for tenant to evade enormous overdue bills or for the utility company to easily collect overdue bills they inexplicably allowed to remain unpaid without shut off notices, notice to owner, or termination of service. The application of the law the Respondent is requesting produces an absurd result.

2.	While Complainant does not dispute the fact she owns the property or that Respondent discovered foreign wiring registering on the meters, there remains material issues of fact in dispute. Complainant disputes receiving proper and timely notification. Complainant also disputes whether the amount of the bill transferred from the tenant into her name was proper.

Answer to New Matter ¶¶ 1-2.

In relevant part, Complainant admits 1) she is the owner of the Property and 2) on or about March 31, 2021, Duquesne Light discovered foreign load registering on the meters connected to the residential units from the communal basement area.  Id. ¶¶ 2, 9.  However, Complainant asserts that she was never notified of any failure to pay the utility, yet Respondent allowed the amount to go unpaid in the amount of $7,479.07.  Id.  ¶ 17.  Complainant contends there are issues of fact in dispute.  “Complainant disputes receiving proper and timely notification.  “Complainant also disputes whether the amount of the bill transferred from the tenant into her name was proper.”  Id. ¶ 2.

DISCUSSION

Legal Standards

Grounds for Judgment on the Pleadings

[bookmark: _Hlk92706273]The Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code 
§§ 1.1–5.633 (Regulations), providing for summary judgment and judgment on the pleadings, in relevant part, state as follows:

§ 5.102.  Motions for summary judgment and judgment on the pleadings.

(a)	Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  . . . .
. . . .

(d)	Decisions on motions.

(1)	Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

52 Pa.Code § 5.102.

The standard for granting both motions is the same.  The presiding officer will grant a preliminary motion if the record shows that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  Id. § 5.102(d)(1).

		The standard of review for both a motion for judgment on the pleadings and a motion for summary judgment is the same.  The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1976).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).  Judgment will be granted only where the right to relief is clear and free from doubt.

		The Commission has interpreted Section 5.102 of its Regulations in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Order entered November 6, 1996).  Accordingly, a non-moving party may not rest upon mere allegations or denials of the pleadings but must submit some materials to establish that a genuine issue of material fact exists.  Pa.R.C.P. No. 1035.3; Stover v. The United Telephone Co. of Pennsylvania, Docket No. C-00923833 (Order entered July 21, 1992); see also Nicastro v. Cuyler, 467 A.2d 1218 (Pa.Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa.Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa.Cmwlth. 1983).

Foreign Loads

The statutory provisions of the Public Utility Code (Code) addressing an owner’s duty concerning foreign load connected to a rental unit are set forth in Section 1529.1 of the Code, 66 Pa.C.S. § 1529.1, and state as follows:  

§ 1529.1.  Duty of owners of rental property.

[bookmark: IN;3][bookmark: SP;a83b000018c76](a)  Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

[bookmark: SDU_2][bookmark: IN;4][bookmark: SP;4b24000003ba5](b)  History of account.—Upon receipt of the notice provided in this section, if the . . . residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.
	
(c)  Failure to give notice.—Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

“This statutory provision provides that the owner of a rental property is responsible for the payment of all utility services provided to the property when the usage of several tenants is recorded on one meter, regardless of whether or not the owner has notified the utility providing the service.”  George Kopf, Jr. v. PECO Energy Company, Docket No. C-2012-2332992 (Opinion and Order entered June 13, 2013).

Analysis

		In the present case, Ms. Cigrand alleges there are incorrect charges on her bill, resulting from Duquesne Light placing her two tenants’ bills in her name.  One bill is for $7,489.35, and the other bill totals $392.56.  Ms. Cigrand maintains Duquesne Light never notified her of any electric utility issue at her duplex until April 2021, when she received a bill that was sent to an address where she had not lived at for five years.  Her Complaint also raises a customer service issue because Ms. Cigrand alleges no one at Duquesne Light could explain why the bill was so high for one month.  According to Ms. Cigrand, she was told a supervisor would call her about the bill; however, a supervisor never called her back. 

Duquesne Light contends it is entitled to judgment on the pleadings based upon the averments set forth in its New Matter as follows:

1)	Ms. Cigrand is the owner of the Property at 516 Cavitt Avenue, Trafford, PA 15085, which consists of two rental units.  New Matter ¶ 13.

[bookmark: _Hlk92704349][bookmark: _Hlk92717984]2)	“Foreign load” refers to billing a tenant for electric service not related to that tenant. Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Aug. 7, 1997).  Foreign load exists when a tenant’s meter registers usage load from electric usage outside of that tenant’s dwelling, such as hallway lighting or communal laundry room appliances. Kopf v. PECO Energy Co., Docket No. C-2012-2332993, 2013 WL 3070745, (June 13, 2013).  New Matter ¶ 12.

3)	On or about March 31, 2021, Duquesne Light discovered a foreign load registering on the electric meters connected to the two rental units.  New Matter ¶ 14.

4)	Under the Code, 66 Pa.C.S.A. § 1529.1(b), the owner of property that has a foreign load is responsible for the tenants’ electric account balances at the time the foreign load is discovered.  New Matter ¶ 16.

5)	Pursuant to 66 Pa.C.S.A. § 1529.1(b), Duquesne Light transferred the
affected tenants’ account balances that accrued at the Property to Ms. Cigrand.
New Matter ¶ 15.
[bookmark: _Hlk92385450]6)	The property owner remains responsible for the tenants’ arrearages associated with the address where the foreign load was discovered. McSorley v. PECO Energy Co., Docket No. C-2016-2565864, (Opinion and Order entered October 5, 2017) (McSorley).  New Matter ¶ 18.

Duquesne Light argues in its Motion that Ms. Cigrand did not file a reply to New Matter.  Therefore, under the Commission’s procedural rules, her failure to reply to the New Matter may be deemed an admission to Duquesne Light’s averments stated in the New Matter.  See 52 Pa.Code § 5.63(b).  Duquesne Light’s argument is now moot because Ms. Cigrand filed an Answer to the Motion which tacitly admits in part the relevant facts set forth in the New Matter.  See Complainant’s Answer to the Motion ¶ 2.

Complainant does not dispute the fact that she owns the property or that Respondent discovered a foreign wiring registering on the meters.  Id.  Rather Complainant disputes receiving proper and timely notification of the foreign load, and she disputes the amount of the bill transferred from the tenant into her name.  Id.
 
[bookmark: _Hlk92385728]Complainant’s admission that there is a foreign load at the property which she owns warrants the granting of the Motion on the issue of the foreign load and the transfer of her tenants’ accounts into her name.  In McSorley cited above, the Commission explained the mandates of Section 66 Pa.C.S.A. § 1529.1(b) as follows:

[W]e have determined that well-established precedent “holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Ace Check Cashing, supra, at 6; see also, Santos, supra.  We explained our foreign load policy in detail in Ace Check Cashing.  Specifically, we concluded that upon discovering foreign load, the utility must list the account, including any arrearages, in the landlord’s name and the landlord must assume the responsibility of paying the utility bills at the service address until the foreign load is corrected.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant’s name.  Id. at 7.  However, the landlord remains responsible for any arrearages on the tenant’s account.  Id. at 7-8.  This rule applies even if the amount of usage attributable to foreign load is considered de minimis.

McSorley at 9-10.
		Accordingly in the ordering paragraphs below, Duquesne Light’s Motion will be granted to the extent that Duquesne Light complied with the mandates of Section 66 Pa.C.S.A. § 1529.1(b) in transferring the accounts of Complainant’s tenants to her name upon discovering a foreign load at the Property.

Reasonable Service

The granting of Duquesne Motion on the issue of foreign load does not end the discussion.  Section 1501 of the Code, 66 Pa. C.S. §1501, requires all public utilities to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and to make all repairs, changes, improvements, etc., to its service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public.  As defined, in pertinent part, Section 102 of the Code, 66 Pa. C.S. §102: 

“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities … in the performance of their duties under this part to their patrons, employees, other public utilities, and the public…

(Emphasis added).  A utility’s “service” is not merely confined to the distribution of utility
 service, but also includes “any and all acts” related to that function.  West Penn Power Co. v. Pa. Pub. Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth. 1990).  

		The Pennsylvania courts have ruled as follows:

	“When a utility’s failure to maintain reasonable and adequate service is alleged, regardless of the form of the pleading in which the allegations are couched, it is for the PUC initially to determine whether the service provided by the utility has fallen short of the statutory standard required of it.”  (Citations omitted).

DiSanto v. Dauphin Consolidated Water Supply Company, 291 Pa.Super. 440, 436 A.2d 197 (1981).

[bookmark: _Hlk92460029]		In the present case, service includes accuracy in the amount of the bills transferred to Ms. Cigrand and customer service.  A careful reading of the Complaint suggests that Ms. Cigrand is also raising reasonable service issues.  Ms. Cigrand alleges, “I was not notified of any issues.”  See Complaint, Attachment ¶ 4.  Ms. Cigrand alleges when she called Duquesne Light about the bill no one could explain why the bill was so high for one month.  Id.  She was told a supervisor would call her about the bill; however, a supervisor never called her back.  Id.  Apparently, Ms. Cigrand’s is challenging Duquesne’s customer service and the accuracy of the amount of the bills.  While Ms. Cigrand remains responsible for the tenants’ bills as determined by the evidence, there are material questions of fact that cannot be resolved on a preliminary motion.  

Duquesne Light’s Dismissal Request

For the reasons explained above, Duquesne Light’s request to dismiss the Complaint in its entirety must be denied. There are questions of fact concerning Duquesne Light’s compliance with the reasonable service requirements of Section 1501 of the Code.  While the ultimate determination of facts will guide the outcome of the case, a factual dispute will prevent the grant of a preliminary motion to dismiss the case in its entirety.  Any doubt must be assumed in favor of the nonmoving Party.  Accordingly, this case will proceed to hearing on any unresolved reasonable service issues.

If Complainant’s allegations are proven by a preponderance of evidence at a hearing, the allegations may well constitute a violation of the reasonable and adequate service requirements of Section 1501 of the Code.  Honey Brook Water Co. v. Pa. Pub. Util. Comm’n, 167 Pa.Cmwlth. 140, 647 A.2d 653 (1994), app. denied, 540 Pa. 587, 655 A.2d 518 (1995).  Furthermore, Duquesne Light may ultimately face a civil penalty and/or an order to take remedial action, in the event Complainant prevails in establishing inadequate service on Duquesne Light’s part.

		Complainant is cautioned that Duquesne Light’s request to for dismissal of the Complaint in its entirety is denied on purely procedural grounds and does not, in any way, give credence to either the substance of the Complaint or to the likelihood of Complainant’s success on the merits.  

		A complainant has the burden of showing that the named utility is responsible or accountable for the problem described in the complaint to prevail on the merits of the case.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

		The utility company’s offense must be a violation of the Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  Complainant is responsible for proving that the utility has acted improperly, by providing testimony and documentary evidence, such as expert reports, photographs, and any other relevant materials necessary to support that finding, and that the Commission has the jurisdiction to provide the remedy.

CONCLUSIONS OF LAW

		1.	The Commission’s Rules of Administrative Practice and Procedure permit 
the filing of motion for judgment on the pleadings. 52 Pa.Code § 102.

2.	A foreign load exists when a tenant’s meter at the service location registers usage load from electric usage outside of that tenant’s dwelling, such as hallway lighting or communal laundry room appliances. Kopf v. PECO Energy Co., Docket No. 
C-2012-2332993, 2013 WL 3070745, (June 13, 2013).

3.	Upon discovering a foreign load at a service location, the utility is required to transfer the affected tenant’s account balance to the owner of service location. 66 Pa.C.S.A. § 1529.1(b).

4.	The owner of property that has a foreign load is responsible for the tenant’s electric account balance at the time the foreign load is discovered.  66 Pa.C.S.A. § 1529.1(b); McSorley v. PECO Energy Co., Docket No. C-2016-2565864, (Opinion and Order entered October 5, 2017) (McSorley).

		5.	A public utility is required to provide safe, adequate, and reasonable service to its customers.  66 Pa. C.S. §1501.

		6.	The Commission is empowered to determine whether a public utility is providing safe, adequate, and reasonable service.  West Penn Power Co. v. Pa. Pub. Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth. 1990).  

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That Duquesne Light Company’s Motion for Judgment on the Pleading is granted to the extent that the pleadings establish there is a foreign load at the service location, 516 Cavitt Avenue, Trafford, PA 15085, and Duquesne Light was required by statute to transfer the accounts for the tenants at the service location to Complainant Heather Cigrand as the owner of the property. 

		2.	That Duquesne Light Company’s request to dismiss the Complaint filed by Complainant Heather Cigrand against Duquesne Light Company at Docket No. 
F-2021-3028359 is denied with respect to Complainant’s allegations concerning reasonableness of service.  

		3.	That consistent with the reasoning in this Order, this case shall be scheduled for hearing on the issue of reasonableness of service and the Parties so notified in writing.  
[image: CAJ8.JPG]

Date:  January 11, 2022
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