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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Philadelphia Gas Works (Respondent or PGW) filed on September 8, 2021, to the Initial Decision (I.D.) of Deputy Chief Administrative Law Judge (ALJ) Christopher P. Pell, issued on August 17, 2021, in the above-captioned proceeding. [footnoteRef:1]  In the Initial Decision, ALJ Pell granted, in part, and denied, in part, the Formal Complaint (Complaint) of Melaku Asmamaw (Complainant or Mr. Asmamaw) pertaining to unauthorized usage charges at the Complainant’s Service Address.[footnoteRef:2]  For the reasons stated below, we shall grant the Exceptions and adopt the ALJ’s Initial Decision, as modified, consistent with this Opinion and Order.  [1:  	Exceptions were due to be filed within twenty days of the issuance of the Initial Decision, i.e., on or before September 7, 2021.  Upon review of the record, PGW submitted its Exceptions dated September 7, 2021, to the Commission on September 7, 2021, at 4:35 p.m. and, thus, after the required filing deadline of 4:30 p.m.  See 52 Pa. Code § 1.11(a)(4).  Accordingly, the Commission deemed September 8, 2021, as the receipt date for the Exceptions.  Under the circumstances, and in light of the fact that PGW timely served its Exceptions upon the Complainant which did not appear to affect his substantive rights, we shall waive PGW’s defect in following procedure pursuant to 52 Pa. Code § 1.2(a).  Thus, we deem the Exceptions as being timely filed.  However, we caution PGW about its obligation to carefully adhere to our Rules of Administrative Practice and Procedure in this and future matters.]  [2:  	On September 17, 2021, Zerihun Belay, MBA, of the Ethiopian Community Association of Greater Philadelphia filed a letter in support and on behalf of Mr. Asmamaw.  Although the Complainant may represent himself in an adversarial proceeding such as this, he is prohibited from having another individual represent him unless the individual is an attorney licensed to practice law in the Commonwealth, has been admitted pro hac vice, or is a certified legal intern.  See 52 Pa. Code §§ 1.21 to 1.23.  Here, there is no record of an attorney or other authorized individual entering an appearance on behalf of the Complainant in this proceeding or that Zerihun Belay satisfies the requirements for such representation.  Accordingly, we will not consider the letter filed in support of the Complainant.  See Ronald Angle Jr. c/o Sharon Angle v. Metropolitan Edison Company, Docket No. F-2018-3006055 (Order entered December 19, 2019).  ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On October 3, 2020, Mr. Asmamaw filed a formal Complaint against PGW indicating that there are “[i]ncorrect charges are on my bill.” [footnoteRef:3]  The Complainant further averred that the bill belongs to a former tenant, Jamila Broadnax, who lived at the property from June 1, 2007, to July 18, 2019.  For relief, the Complainant requested that the bill be taken out of his name and that PGW seek payment from the former tenant. [3: 	The Complaint is a timely appeal from a determination of the Bureau of Consumer Services (BCS) dated September 10, 2020, at BCS Case No. 3769624.  Appeal of a BCS informal complaint decision is a de novo review conducted by either an ALJ or a special agent.  52 Pa. Code § 56.173(a).] 


		On November 9, 2020, the Respondent filed an Answer denying that there are incorrect charges on the bill for the Service Address.

		On April 22, 2021, ALJ Pell convened a rescheduled telephonic hearing.  The Complainant appeared pro se and offered four exhibits, which were admitted into the record.  The Respondent was represented by counsel, who presented the testimony of two witnesses and offered five exhibits, which were admitted into the record.  The hearing generated a transcript of 112 pages and the record closed on May 27, 2021, when the transcript was filed with the Commission.

		In the Initial Decision, issued on August 17, 2021, the ALJ sustained the Complaint, in part, finding that the Complainant is not responsible for unauthorized usage charges that accrued at the Service Address between August 22, 2016, and July 17, 2019.  The ALJ also denied the Complaint, in part, finding that the Complainant is responsible for unauthorized usage charges that accrued at the Service Address between July 18, 2019, and February 7, 2020, because he had dominion and control over the Service Address during this period and is therefore responsible for theft of service charges that accrued at the Service Address between those latter dates.  I.D. at 1.  

		As previously indicated, the Respondent filed Exceptions on September 8, 2021.  
Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant then has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Pell made thirty-five Findings of Fact and reached five Conclusions of Law.  I.D. at 3-6, 9.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

The ALJ noted the Complainant is challenging his responsibility for the balance that accrued at the Service Address after the gas was illegally restored.  The Complainant contended that he should not be held responsible for this balance because the unauthorized usage occurred while his former tenant was occupying the Service Address.  I.D. at 8.

The ALJ explained that the Commission has found that a property owner having dominion and control over a service address is responsible to have known, or should have known, of tampering and theft of service occurring at the property.  I.D. at 8 (citing Akeem Simmons, et al. v. UGI Utilities, Inc., Docket No. C-2017-2605783 (Order entered July 12, 2018) (Simmons)).  Here, the ALJ acknowledged that the Complainant has owned the Service Address since May 31, 2006.  However, the ALJ reasoned that Mr. Asmamaw did not have dominion and control over the property at all times relevant to this case because Ms. Broadnax, the Complainant’s former tenant, resided at the Service Address from 2007 until approximately July 2019.  During that period, the ALJ determined that Ms. Broadnax had dominion and control over the Service Address.  According to the ALJ, the Complainant testified credibly that he would not enter the Service Address during this period unless Ms. Broadnax alerted him to a problem that needed to be addressed.  I.D. at 8 (citing Tr. at 26, 29 and 40).  

Although the Complainant did not have dominion and control over the Service Address prior to Ms. Broadnax’s departure, the ALJ reasoned that Mr. Asmamaw did have dominion and control over the Service Address after he confirmed on July 18, 2019, that she had vacated the property.  I.D. at 8 (citing Tr. at 27; Complainant Exh. 4). The record reflected that, after Ms. Broadnax moved out, the Complainant had extensive repairs completed at the property which took approximately seven months to complete. I.D. at 8 (citing Tr. at 32, 36 and 57).  

The ALJ concluded that the Complainant was responsible for ensuring that theft of PGW’s gas service did not occur at the Service Address once he regained dominion and control over the property.  The ALJ determined that the Complainant’s failure in his duty to secure PGW’s gas service leaves him responsible for the costs of unauthorized usage that occurred between July 18, 2019, and February 7, 2020.  Accordingly, the ALJ stated that PGW may bill the Complainant for this period of unauthorized usage.  I.D. at 8-9.

Exceptions 

In its Exceptions, PGW objects to the finding that the Complainant is not responsible for unauthorized usage charges that accrued at the Service Address between August 22, 2016, and July 17, 2019.  The Respondent argues that the finding is not supported by substantial evidence and existing case law.  Exc. at 2.

PGW submits that the Commission’s decision in Simmons is distinguishable because in that case three Complainants – the owner, the owner’s power of attorney and the tenant – were each found to have a period of dominion and control over the property.  The Respondent asserts that the Commission found each to be responsible for the entire amount of unauthorized usage and made no division of responsibility for the periods of dominion and control.  Exc. at 3-4 (citing Simmons at 19‑20).  

PGW argues that in this proceeding the Complainant lived five houses away from his tenant and was not barred from access to the Service Address by the tenant.  The Respondent asserts that the Complainant had a reasonable right to inspect his property as any owner would during the term of a lease.  Although the tenant did not call Mr. Asmamaw to inspect the property, PGW contends that the lack of a request to do so does not relieve the Complainant of his general oversight obligations over the conditions of the property and to protect the condition of utility equipment services from problems and abuse.  Exc. at 4.

According to the Respondent, the Complainant did not surrender his complete dominion and control of the Service Address with the leasing of it.  Moreover, PGW proffers that the Complainant failed to show that the tenant prevented him from inspecting the condition of the Service Address, especially the utility services that were the subject of tampering and unauthorized usage.  Because the Complainant retained a measure of dominion and control over the Service Address, PGW argues that he should not be relieved from his responsibility for the unauthorized usage.  Id. 
 
Disposition

		Upon review of the record evidence and the applicable law, we find that the Initial Decision incorrectly determined that the Complainant lacked sufficient dominion and control of the Service Address from August 22, 2016, and July 17, 2019, and was thus relieved of responsibility for the unauthorized usage during this time period.  Under the circumstances of this proceeding, we conclude that the Commission lacks jurisdiction to make a determination that Mr. Asmamaw, as landlord, is excused from responsibility for the total amount of unauthorized usage based on his understanding of a lease agreement with his former tenant.  Accordingly, we shall grant PGW’s Exceptions and modify the Initial Decision as discussed below.  

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 477 Pa. 1, 383 A.2d 791 (1977) (Commission must act within, and cannot exceed, its jurisdiction); City of Pittsburgh v. Pa. PUC, 43 A.2d 348 (Pa. Super. 1945) (jurisdiction may not be conferred by the parties where none exists); Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967) (subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy); Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. denied, 536 Pa. 633, 637 A.2d 293 (1993).  

Additionally, it is well-settled that the Commission lacks subject matter jurisdiction to determine the validity and scope of real property agreements.  Fairview Water Co. v. Pa. PUC, 509 Pa. 384, 502 A.2d 162 (1985).  See also, Anne E. Perrige v. Metropolitan Edison Company, Docket No. C-00004110 (Order entered July 11, 2003) (Commission lacks subject matter jurisdiction to make a determination involving substantive property rights); Richard Dina v. PECO Energy Company, Docket No. F-2017-2592410 (Order entered March 23, 2018) (Commission lacks jurisdiction over disputes between landlords and tenants); Albright v. UGI Penn Natural Gas Co., Inc., Docket No. F-2009-2139408 (Initial Decision Issued September 29, 2010) (statutory provisions of 66 Pa. C.S. §§ 1521-1533 setting forth the Commission’s authority regarding utility service to leased premises does not authorize the Commission to resolve a dispute between a landlord and tenant over the terms of an oral lease); and Joint Petition of Keystone Cab Service, Inc., et al., Docket Nos. P-2015-2501386 and P‑2015-2513669 (Order entered September 20, 2018) (Commission declined to adopt ALJ’s analysis regarding the legal validity of a lease).

		In Simmons, we explained that a property owner having dominion and control of the service address is considered responsible to have known, or should have known, of tampering and theft of service occurring at the property.  Simmons involved a property owner who exercised dominion and control of the service address.  The property owner, who was incarcerated, also gave a power of attorney to an individual who had dominion and control of the property.  When the property was later leased, the tenant also had dominion and control of the property.  We determined that all three of the Complainants – the owner, the holder of the power of attorney, and the tenant – at various times had dominion and control of the property and, therefore, each individual was responsible for the protection of the metering and distribution equipment on the premises during the time each had dominion and control of the property.  However, we did not allocate or divide the responsibility for the various periods of dominion and control.  Simmons at 18-19.  Thus, Simmons is distinguishable from this proceeding.

Further, in Simmons, we noted that our decision did not impact extra-judicial issues raised by the Complainants which are beyond the scope of the Commission’s jurisdiction and that the parties are free to pursue those issues in a court of competent jurisdiction to the extent they feel necessary.  Simmons at 13.[footnoteRef:4]   [4:  	Indeed, in the Initial Decision in Simmons, ALJ Cheskis explained that a review of exhibits in support of arguments pertaining to real property rights and responsibilities among the Complainants revealed that none of the arguments were within the Commission’s jurisdiction to determine.  Akeem Simmons, et al. v. UGI Utilities, Inc., Docket No. C-2017-2605783 (Initial Decision issued July 12, 2018) at 16.  ] 


At the hearing herein, both PGW’s counsel and the ALJ questioned Mr. Asmamaw as to whether the lease agreement authorized the Complainant as landlord to enter the leased premises and under what circumstances he had a right of entry.  See Tr. at 29, 56-57, and 62-64.  Mr. Asmamaw testified that he did not have access to the leased premises without the tenant’s permission.  Tr. at 29.  Under further questioning by the ALJ about the lease and whether it authorized entry of the landlord for emergencies, the Complainant stated he was unsure but indicated that entry may be permissible for the police or for emergencies.  Tr. at 62-64.  

In the Initial Decision, the ALJ found that Mr. Asmamaw did not have dominion and control over the property at all times relevant to this case because his tenant resided at the Service Address from 2007 until approximately July 2019.  During that period, the ALJ determined that the tenant had dominion and control over the Service Address.  In support of this determination, the ALJ cited to the Complainant’s testimony which was deemed credible.  I.D. at 8 (citing Tr. at 26, 29 and 40).  Based upon this testimony, and in contrast to Simmons, the ALJ allocated separated periods of dominion and control between the Complainant and his tenant.  

On review, however, we find that the Complainant’s testimony pertained directly to his understanding of the lease arrangement with his tenant.  This testimony addressed and implicated rights and responsibilities under the lease arrangements which are beyond the jurisdiction of the Commission.  Thus, we cannot find the testimony supports a division of responsibility as to dominion and control of the leased property or that the Complainant has satisfied his burden of proof.[footnoteRef:5]   [5:  	Additionally, we find there is substantial evidence in the record to support a determination that unauthorized usage occurred from August 22, 2016, through February 7, 2020, and that the Complainant is responsible for paying the amount of the unauthorized usage occurring at the Service Address during this period.  See Tr. at 76-78; Complainant’s Exh. 1; and PGW Exhs. 3 and 4. ] 


Accordingly, we shall modify the Initial Decision to dismiss the Complaint in its entirety.  The fact that this decision dismisses the Complaint does not impact the merits of any extra-judicial issues and Mr. Asmamaw is free to pursue those issues in a court of competent jurisdiction to the extent he feels necessary.  Additionally, we note that PGW is not obligated to offer a payment arrangement to the Complainant.  However, given the circumstances of this matter and the amount of the outstanding bill, we encourage PGW to consider offering the Complainant a voluntary payment arrangement.  

Conclusion

Based upon our review of the record, the ALJ’s Initial Decision, and the applicable law, we shall grant the Exceptions and adopt the ALJ’s Initial Decision, as modified, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions filed by Philadelphia Gas Works on September 8, 2021, are granted, consistent with this Opinion and Order.

2. That the Initial Decision of Deputy Chief Administrative Law Judge Christopher P. Pell, issued on August 17, 2021, is adopted, as modified, consistent with this Opinion and Order.
3. That the Complaint filed by Melaku Asmamaw against Philadelphia Gas Works at Docket No. F-2020-3022405 is dismissed.

4. That Philadelphia Gas Works shall calculate and issue a bill to Melaku Asmamaw for unauthorized usage charges that accrued at the Service Address between August 22, 2016, and February 7, 2020, based upon the capacity of the appliances connected to the gas line and the number of degree days during this period, within thirty (30) days of entry of this Opinion and Order.  Philadelphia Gas Works is encouraged to offer Mr. Asmamaw a payment arrangement for the total bill amount owed.  

5. That the Secretary’s Bureau shall mark the proceeding closed. 
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Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  January 13, 2022

ORDER ENTERED:  January 13, 2022
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