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2

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the following matters:  (1) the Joint Petition for Settlement (Joint Petition or Settlement), filed on January 23, 2020, by the United Telephone Company of Pennsylvania d/b/a CenturyLink (CenturyLink or the Company), the Office of Consumer Advocate (OCA), and the Office of Small Business Advocate (OSBA) (collectively, the Joint Petitioners or the Parties); (2) the Recommended Decision (R.D.) of Deputy Chief Administrative Law Judge Joel H. Cheskis and Administrative Law Judge Benjamin J. Myers (ALJs), which was issued on June 2, 2020, related to the above-captioned proceedings; (3) the Petition to Intervene or, In The Alternative, Motion For Leave To Accept Exceptions (PTA Petition and PTA Motion, respectively), filed on June 22, 2020, by the Pennsylvania Telephone Association (PTA); and (4) the Exceptions of CenturyLink, the OCA, and the OSBA, filed on June 22, 2020, with respect to the Recommended Decision.  No Replies to Exceptions were filed.  

For the reasons stated, infra, we shall grant the Exceptions of CenturyLink, in part, and deny them, in part; grant the Exceptions of the OCA and the OSBA; reverse the Recommended Decision; and approve the Joint Petition for Settlement, without modification.  Additionally, we shall deny the PTA Petition and the PTA Motion.  

I. [bookmark: _Toc91762301]Background

CenturyLink is a Rural Incumbent Local Exchange Carrier (RLEC) that provides local exchange, intrastate toll, and access services in all or parts of twenty-five counties in central and western Pennsylvania.  CenturyLink is subject to price cap regulation in Pennsylvania under the provisions of Act 183 of 2004, P.L. 1398, codified in the Pennsylvania Public Utility Code (Code) at 66 Pa. C.S. §§ 3011-3019 (Chapter 30) and pursuant to the Company’s Alternative Regulation and Network Modernization Plan (Chapter 30 Plan) that this Commission approved in 2005.[footnoteRef:2] [2: 	 	See Petition for Amended Alternative Regulation and Network Modernization Plan of The United Telephone Company of Pennsylvania d/b/a CenturyLink, Docket No. P-00981410F1000 (Order entered June 23, 2005).] 


Part 3 of CenturyLink’s Chapter 30 Plan sets forth its Price Stability Plan (PSP),[footnoteRef:3] which outlines the principles and procedures applicable to changes in the Company’s rates for noncompetitive services.[footnoteRef:4]  Included in the PSP is the Price Stability Index (PSI) formula used to calculate the allowable change (increase or decrease) in rates for noncompetitive services based, in part, on the Gross Domestic Product Price Index (GDP-PI).  The PSI formula includes both an inflation offset factor and a “Z Factor.”  Pursuant to Section 3015(a) of the Code, 66 Pa. C.S. § 3015(a), ILECs with Chapter 30 Plans were entitled to significantly lower their inflation offset factors within their respective price cap formulas in exchange for a commitment to accelerated broadband deployment.  Inflation offset factors previously ranging from 2% to 2.93% were reduced to either 0% or 0.5%, depending on each company’s Chapter 30 Plan.  In CenturyLink’s case, the inflation offset was reduced from 2% to 0%.  The “Z factor” in CenturyLink’s PSI Formula allows special upward or downward revenue adjustments to be made to recognize significant “exogenous events” that are outside of the Company’s control.  Such “exogenous events” include, but are not limited to, legislative changes (state & federal), which affect revenues and/or costs, to the extent not captured in the GDP-PI.  See CenturyLink Chapter 30 Plan at 15-16, 18-19. [3: 	 	All Pennsylvania Incumbent Local Exchange Carriers (ILECs) subject to price cap regulation have a PSP included within their respective Chapter 30 Plans.]  [4: 		A “noncompetitive service” is defined in Section 3012 of the Code, 66 Pa. C.S. § 3012 as “[a] regulated telecommunications service or business activity that has not been determined or declared to be competitive.”] 


CenturyLink’s PSP also outlines a Service Price Index (SPI), which tracks the prior changes for noncompetitive services related to the PSI.  Additionally, the PSP contains special provisions for protected services[footnoteRef:5] and addresses revenue neutral rate adjustments for noncompetitive services.  See CenturyLink Chapter 30 Plan at 17, 19‑21. Accordingly, annual PSP filings have the potential for substantial rate impacts on end‑user consumers and the resulting revenues generated from these rates. [5: 		Section 3012 of the Code, 66 Pa. C. S. § 3012, defines “protected service” as follows:

“Protected service.” The following telecommunications services provided by a local exchange telecommunications company unless the commission has determined the service to be competitive:
(1) Service provided to residential consumers or business consumers that is necessary to complete a local exchange call.
(2) Touch-tone service.
(3) Switched access service.
(4) Special access service.
(5) Ordering, installation, restoration and disconnection of these services.

66 Pa. C.S. § 3012 (Definition of “protected service”).] 


The PSP set forth in CenturyLink’s Chapter 30 Plan is a complete substitution for the traditional rate base/rate of return regulation that is applicable to other utilities under the Commission’s jurisdiction and that was previously in place for all incumbent local telephone companies prior to the enactment of the original Chapter 30 in the early 1990’s.  Further, CenturyLink’s Chapter 30 Plan acknowledges that nothing in its PSP shall be construed to limit the requirement under 66 Pa. C.S. § 1301 that rates shall be just and reasonable.  CenturyLink Chapter 30 Plan at 24.

Pursuant to its Chapter 30 Plan, CenturyLink must file a PSI and SPI Report (PSI/SPI Filing) on or about September 1st of each year.  When the change in the GDP-PI is positive, the Company has the option of taking the full amount of the increase available to it, taking part of the allowed increase and “banking” the remainder for future use, or banking the increase in its entirety.[footnoteRef:6]  See CenturyLink Chapter 30 Plan at 17, 24.   [6: 		CenturyLink’s Chapter 30 Plan also provides that certain decreases “may be banked for application in future years, not to exceed four (4) consecutive years.”  In addition, the Company’s Chapter 30 Plan states that “[f]or annual price increases, the Company may apply them in future years, without limitation as to time.”  See CenturyLink Chapter 30 Plan at 24, n.14.] 


As discussed below, this proceeding centers on CenturyLink’s PSI/SPI Filings for 2018 and 2019.  The OCA filed formal complaints against each filing and the OSBA filed Notice of Intervention and Public Statement (Notices of Intervention) against each filing.  The OCA and the OSBA each took the position that the federal Tax Cuts and Jobs Act of 2017, Public Law No. 115-97, 131 Stat. 2054 (TCJA), which became effective on January 1, 2018, may qualify as an exogenous event under the Company’s Chapter 30 Plan, requiring an adjustment to the Company’s PSI formula.  In contrast, CenturyLink opined that the effects of the TCJA are already captured in the GDP-PI, such that no adjustment to its PSI formula is necessary.  Subsequently, however, the Joint Petitioners “agreed to disagree” and reached a unanimous Settlement of all issues in the Company’s 2018 and 2019 PSI/SPI Filings.  See OSBA Statement in Support of Settlement (Statement in Support) at 5.  

Nonetheless, the ALJs recommended that the Commission reject the Settlement.  The ALJs found, inter alia, that the proposed Settlement failed to respond to the directives provided by the Commission in its decision in Tax Cuts and Jobs Act of 2017 Petition to Rescind Secretarial Letter and Discontinue Temporary Stay, Docket Number M-2018-2641242 (Order entered October 25, 2018) (October 2018 Order). 

II. [bookmark: _Toc91762302]History of the Proceeding

On August 29, 2018, CenturyLink filed its 2018 PSI/SPI Filing with the Commission at Docket No. R-2018-3004019 under the provisions of Chapter 30 and pursuant to the Company’s Chapter 30 Plan.  A copy of its 2018 PSI/SPI Filing was served on the OSBA, the OCA, and the Commission’s Bureau of Investigation and Enforcement (I&E).  

CenturyLink indicated that using the change in 2017 and 2018 first quarter GDP-PI, the 2018 PSI/SPI filing produces a 1.90% increase in the Company’s PSI and that applying this change to noncompetitive revenues yielded a maximum allowed noncompetitive revenue increase of $473,890, on an annual basis.  However, the Company did not seek any increases, including to its residential or business basic local exchange rates, but banked the entire allowable revenue increase for future use as permitted by its Chapter 30 Plan.

On September 12, 2018, the Company, the OCA and the OSBA filed a Joint Procedural Stipulation regarding CenturyLink’s 2018 PSI/SPI Filing.  The Parties stipulated, inter alia, that the filing of any OCA or OSBA formal complaint regarding CenturyLink’s 2018 PSI/SPI Filing would be held in abeyance for a period of 30 days pending Commission action on an August 24, 2018 Petition to Rescind and Discontinue the Temporary Stay (Petition to Rescind) filed by a group of RLECs following the Commission’s issuance of a Secretarial Letter on August 9, 2018 (August 2018 Secretarial Letter) in its investigation to determine the effects of the TCJA on Pennsylvania ILECs[footnoteRef:7] for 2018 and future years and/or until such other time as the parties mutually agree.  Additionally, the OCA and the OSBA agreed not to oppose any action by the Commission to accept CenturyLink’s 2018 PSI/SPI Filing as being procedurally consistent with its Chapter 30 Plan and to permit it to go into effect subject to any adjudication of any formal complaints or interventions filed by the OCA and/or the OSBA. [7: 		In this Opinion and Order, we shall use the terms ILEC and RLEC interchangeably.] 


On October 12, 2018, the OSBA filed a Notice of Intervention.  The OSBA stated that its intervention was necessary to protect the interests of the Company’s small business customers.  The OSBA requested that the Commission direct the Office of Administrative Law Judge (OALJ) to hold hearings on the Company’s 2018 PSI/SPI Filing and prepare an initial decision.  The OSBA contended that a thorough inquiry by the Commission into all elements of the Company’s 2018 PSI/SPI Filing was necessary to ensure that the resulting rates were lawful, just, reasonable, nondiscriminatory, and have accounted for all exogenous events.

On October 15, 2018, the OCA filed a Formal Complaint and Public Statement at Docket No. C-2018-3005400 (2018 Complaint).  The OCA contended, inter alia, that the TCJA may qualify as an exogenous event under the Company’s Chapter 30 Plan requiring an adjustment to the Company’s PSI formula.  The OCA alleged that the omission of an adjustment may result in an overstated maximum allowed noncompetitive revenue increase amount, an overstated cumulative banked revenue amount, the cross subsidization of competitive services, and the Company’s rates for noncompetitive services being unjust and unreasonable.

On October 19, 2018, the Parties filed a Joint Procedural Stipulation for Stay regarding this proceeding and the OCA’s 2018 Complaint.  In that filing, the Parties stipulated and agreed, inter alia, that the adjudication of, and any answer or responsive pleading to, the OCA’s 2018 Complaint and the OSBA’s Notice of Intervention be stayed until the Petition to Rescind or the matters at Docket No. M-2018-2641242 were resolved by the Commission.  Further, the OCA and the OSBA again agreed that they would not oppose any action by the Commission to accept CenturyLink’s 2018 PSI/SPI Report as being procedurally consistent with its Chapter 30 Plan and to permit it to go into effect subject to the adjudication of the OCA’s 2018 Complaint and the OSBA’s Notice of Intervention.

On October 25, 2018, the Commission issued the October 2018 Order in which it denied the RLECs’ Petition to Rescind.  

On November 6, 2018, CenturyLink filed an Answer to the 2018 Complaint admitting or denying the various averments made by the OCA.  CenturyLink asserted that it made its 2018 PSI/SPI Filing in accordance with the Commission’s rules and regulations and that the 2018 Complaint should be dismissed, or should be allowed to go into effect subject to the adjudication of the OCA’s 2018 Complaint.

On November 8, 2018, the Commission entered an order at Docket No. R‑2018-3004019 (2018 CenturyLink PSI/SPI Order) accepting the Company’s 2018 PSI/SPI Filing and directing that this matter be assigned to the OALJ for adjudication of the 2018 Complaint, the issuance of a corresponding recommended decision, and for the consideration of any potential rate effects and accounting adjustments that may be or are subject to appropriate rate refunds.

By Hearing Notice dated November 26, 2018, this matter was scheduled for a prehearing conference on January 24, 2019 and a prehearing conference order was issued on November 20, 2018 setting forth various rules that would govern the Prehearing Conference.  However, the Parties requested that the prehearing conference be rescheduled as they engaged in discovery and awaited the Company’s various tax filings which would occur later in 2019.  The prehearing conference was rescheduled on several occasions subsequent to January 24, 2019, with the last one scheduled to occur on November 14, 2019.  The Parties again requested that the prehearing conference be rescheduled to allow the Company the opportunity to complete its last tax filing by the end of November 2019.

During that time, CenturyLink filed on August 30, 2019, its annual 2019 PSI/SPI Filing at R‑2019‑3012238 using the change in 2018 and 2019 1st quarter GDP‑PI.  Using that change in GDP-PI produced a 2.0% increase in the Company’s PSI which, when applied to noncompetitive revenues, yielded a maximum allowed noncompetitive revenue increase of $438,621, on an annual basis.  As with the 2018 PSI/SPI Filing, CenturyLink did not seek to increase its residential or business local exchange rates, but instead proposed to bank the entire allowable revenue increase for future use.  The Company served a copy of its 2019 PSI/SPI Filing on the OCA, the OSBA, and I&E.

On September 12, 2019, the OCA filed a Formal Complaint in response to the 2019 PSI/SPI Filing at Docket No. C-2019-3012876 (2019 Complaint).  Similar to the allegations it made in its 2018 Complaint, the OCA contended, inter alia, that the federal TCJA may qualify as an exogenous event under the Company’s Chapter 30 Plan requiring an adjustment to the Company’s PSI formula and that the omission of said adjustment may result in an overstated maximum allowed noncompetitive revenue increase amount, an overstated cumulative banked revenue amount, the cross subsidization of competitive services and the Company’s rates for noncompetitive services being unjust and unreasonable.

On September 30, 2019, CenturyLink submitted an Answer to the 2019 Complaint.  CenturyLink admitted or denied the various averments in the 2019 Complaint and asserted that the 2019 Complaint should be dismissed or that the 2019 PSI/SPI Filing should be allowed to go into effect subject to the adjudication of the 2019 Complaint. 

On October 2, 2019, the OSBA filed a Notice of Intervention in the 2019 PSI/SPI proceeding.  The OSBA again stated that its intervention was necessary to protect the interests of the Company’s small business customers.  The OSBA requested that the Commission direct the OALJ to hold hearings on the Company’s 2019 PSI/SPI Filing and prepare an initial decision.  The OSBA contended that a thorough inquiry by the Commission into all elements of the Company’s 2019 PSI/SPI Filing was necessary to ensure that the resulting rates are lawful, just, reasonable, nondiscriminatory, and have accounted for all exogenous events.

On November 14, 2019, the Commission entered an order at R‑2019‑3012238 (2019 CenturyLink PSI/SPI Order) directing that CenturyLink’s 2019 PSI/SPI Filing also be assigned to the OALJ for adjudication of the OCA’s 2019 Complaint, the issuance of a corresponding recommended decision, and for the consideration of any potential rate effects and accounting adjustments that may be, or are subject to appropriate rate refunds.  The Commission permitted the filing to go into effect subject to the adjudication of the 2019 Complaint and further orders of the Commission as necessary.

A Hearing Notice was issued on November 19, 2019 setting an initial in-person prehearing conference for Tuesday, December 17, 2019.  An order consolidating proceedings was issued on November 20, 2019 formally consolidating CenturyLink’s 2018 PSI/SPI Filing and CenturyLink’s 2019 PSI/SPI Filing, along with the OCA’s 2018 Complaint and its 2019 Complaint.

By email dated December 13, 2019, the Parties indicated that they had reached a Settlement in principle that resolves both the 2018 PSI/SPI Filing and the 2019 PSI/SPI Filing and that a Settlement and supporting documents would be submitted in January 2020.

The prehearing conference convened on December 17, 2019 as scheduled.  The Parties confirmed that a Settlement in principle had been reached and a Settlement and supporting documents would be submitted in January 2020.  A discussion was held regarding what those supporting documents should be and when they would be filed.

On January 23, 2020, CenturyLink, the OCA, and the OSBA filed the Joint Petition.  Attached to the Settlement were the following appendices: Appendix A – Proposed Findings of Fact; Appendix B – Proposed Conclusions of Law; Appendix C‑CenturyLink Statement in Support of the Settlement (CenturyLink Statement in Support); and Appendix D – OCA Statement in Support of the Settlement (OCA Statement in Support).  The OSBA filed its Statement in Support on January 29, 2020.

On February 10, 2020, the ALJs notified the Parties about concerns regarding the Settlement and requested that a further prehearing conference be established.  The further prehearing conference was held on March 10, 2020 (March 2020 Prehearing Conference) wherein the Parties were informed that the ALJs were considering recommending that the Settlement be rejected.  The ALJs gave the Parties the opportunity to either:  (1) follow the normal course of Exceptions and Reply Exceptions to the extent that the Parties were so inclined following the issuance of the Recommended Decision; (2) submit written statements from their respective experts in support of the Settlement (Verified Witness Statements); or (3) propose another option.  The Parties indicated they would submit Verified Witness Statements from their respective expert witnesses in support of the Settlement that would then be admitted into the record via stipulation with cross-examination waived.

On April 14, 2020, CenturyLink submitted the statement of Mark D. Harper (CenturyLink Verified Witness Statement); the OCA submitted the statement of Dr. Robert Loube (OCA Verified Witness Statement); and the OSBA submitted the statement of Joseph Gillan (OSBA Verified Witness Statement).  Each of these Verified Witness Statements was accompanied by a signed verification testifying to the truth and accuracy of the statement and were admitted into the record via stipulation as part of the Recommended Decision.  

On June 2, 2020, the Commission issued the Recommended Decision of ALJs Cheskis and Meyers, wherein they recommended rejection of the Settlement on the grounds that it was not responsive to the Commission’s directives in the October 2018 Order.

As previously noted, CenturyLink, the OCA, and the OSBA filed Exceptions to the Recommended Decision on June 22, 2022.  Also on June 22, 2020, the PTA filed its Petition and Motion.

On June 25, 2020, the OSBA filed an Answer to the PTA Petition and the PTA Motion (OSBA Answer).

On July 2, 2020, the OCA filed an Answer to the PTA Petition and the PTA Motion (OCA Answer).

No Replies to Exceptions were filed in this proceeding.

III. [bookmark: _Toc85521200][bookmark: _Toc91762303]Discussion

As a preliminary matter, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and will be denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

A. [bookmark: _Toc91762304][bookmark: _Hlk16597026]Joint Petition for Settlement

1. [bookmark: _Toc91762305]Legal Standards

In this proceeding, the Parties have submitted a unanimous Settlement of all the issues.  Commission policy promotes settlements.  52 Pa. Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code § 69.401.  A settlement, whether whole or partial, benefits not only the named parties directly, but, indirectly, all customers of the public utility involved in the case.

Despite the policy favoring settlements, the Commission does not simply rubber stamp settlements without further inquiry.  The focus of inquiry for determining whether a proposed settlement should be recommended for approval is not a “burden of proof” standard, as is utilized for contested matters.  Pa. PUC v. City of Lancaster – Bureau of Water, Docket Nos. R-2010- 2179103 (Order entered July 14, 2011).  Instead, the benchmark for determining the acceptability of a settlement or partial settlement is whether the proposed terms and conditions are in the public interest.  Id.; (citing Warner v. GTE North, Inc., Docket No. C-00902815 (Order entered April 1, 1996); Pa. PUC v. CS Water and Sewer Associates, 74 Pa. PUC 767 (1991)).

Furthermore, on review by the Commonwealth Court, all decisions of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).  Moreover, Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  Consequently, in this proceeding, the Joint Petitioners have the burden of showing that the terms and conditions of the Settlement are in the public interest.

2. [bookmark: _Toc91762306]The Commission’s TCJA Investigation

On December 22, 2017, the TCJA was signed into law.  Pursuant to the TCJA, effective January 1, 2018, the United States federal corporate income tax rate was reduced from thirty-five percent to twenty-one percent, and various other provisions of the Tax Reform Act of 1986 were repealed or amended.  Subsequently, the Commission undertook an investigation into the rate impact that the TCJA would have upon Pennsylvania public utilities and their ratepayers.  By Secretarial Letter dated March 2, 2018, at Docket No. M-2018-2641242 (March 2018 Secretarial Letter), the Commission initiated an investigation to determine the effects of the TCJA on Pennsylvania’s ILECs for 2018 and future years.  The Commission directed the ILECs to submit comments and submit data request responses regarding whether rates should be adjusted to reflect the effects of the TCJA.  Joint Petition at Appendix A, ¶¶ 33‑37; October 2018 Order at 2-3.

On or about May 1, 2018, ten Pennsylvania RLECs[footnoteRef:8] filed their respective annual Chapter 30 PSI/SPI filings.  The OCA subsequently filed formal complaints against each of the RLECs’ 2018 PSI/SPI filings, generally alleging that these filings failed to include an exogenous event “Z factor” adjustment to account for savings in tax expense resulting from the TCJA.  This omission, the OCA claimed, may result in each company’s calculation of its allowed annual revenue increase to be overstated.  At the June 14, 2018 Public Meeting, the Commission unanimously approved the Motion of then‑Vice Chairman Andrew G. Place to accept the RLECs’ annual PSI/SPI filings as being procedurally consistent with the RLECs’ respective Chapter 30 Plans and permitted them to go into effect subject to the adjudication of the OCA’s formal complaints and further orders of the Commission as necessary.  October 2018 Order at 3. [8: 		These ten RLECs were Consolidated Communications of Pennsylvania Company, Windstream Buffalo Valley, Inc., Windstream Conestoga, Inc., Windstream D&E, Inc., Windstream Pennsylvania, LLC, Bentleyville Communications Corporation,
Hickory Telephone Company, Lackawaxen Telecommunications Services, Inc.,
Marianna & Scenery Hill Telephone Company, and The North‑Eastern Pennsylvania Telephone Company.  October 2018 Order at 1.] 


In its August 2018 Secretarial Letter, the Commission noted the formal Complaints that the OCA filed against the 2018 PSI/SPI filings of the ten RLECs and temporarily stayed its own inquiry at Docket No. M-2018- 2641242 pending full adjudication of these ten formal complaints.  The Commission stated that this was done to “avoid any prejudgment of any issues that remain pending before it and will have the benefit of a fully developed evidentiary record, the parties’ briefs, and the presiding ALJ’s recommended decision before any final decision is rendered.”  August 2018 Secretarial Letter at 1.  On August 24, 2018, the ten RLECs and the PTA filed a Petition to Rescind the August 2018 Secretarial Letter and to discontinue the Commission’s stay.  While CenturyLink was not one of the ten RLECs that joined in filing the Petition to Rescind, CenturyLink is a member of the PTA.  Joint Petition at Appendix A, ¶¶ 38-40.

As previously noted, in the October 2018 Order, the Commission denied the Petition to Rescind.  In addition, we noted, inter alia, that the formal complaint proceedings initiated by the OCA against the ten RLECs “are a proper forum for this [TCJA] issue to be investigated and decided.”  We further noted that “more importantly, the Commission’s generic investigation will be aided by a fully-developed evidentiary record regarding exogenous events and other provisions in carriers’ Chapter 30 plans.”  We added that the proceedings involving the OCA’s formal complaints against the ILECs’ individual PSI/SPI filings “are the appropriate mechanism to resolve whether any TCJA tax savings should be accounted for under ILECs’ Chapter 30 plans’ provisions regarding qualifying exogenous events” and that “the decision ultimately rendered by [OALJ], along with staff analysis of the non‑litigated issues, will serve as guidance for the Commission to determine the overall impact of the TCJA on ILECs.”  October 2018 Order at 2, 5, 7-8.

3. [bookmark: _Toc91762307]Terms and Conditions of the Settlement

The Joint Petitioners agreed to a full Settlement covering all issues associated with the OCA’s Formal Complaints and the OSBA’s Interventions in both CenturyLink’s 2018 PSI/SPI Filing and its 2019 PSI/SPI Filing.  CenturyLink did not propose changes in rates in either the 2018 or 2019 PSI/SPI Filing.  Therefore, the only issues implicated in this Settlement concern an amicable resolution of the claims of the OCA and the OSBA relating to the TCJA.  Joint Petition at 2.

The essential terms of the Settlement are set forth in Paragraph 27 of the Joint Petition, which is shown below, in full, as they appear in the Joint Petition:

27.	In consideration of the mutual promises and provisions contained in the Specific and General Terms and Conditions of this Settlement, the Parties desire to conclude litigation and to settle all claims regarding CenturyLink’s 2018 and 2019 PSP Filings.  The specific terms and conditions of this proposed Settlement Agreement are as follows:

a.	On or before September 1, 2020 and pursuant to its Amended Chapter 30 Plan, CenturyLink will file its annual PSP Filing (“2020 PSP Filing”).[footnoteRef:9]  [9: 		CenturyLink will provide advance notice of its 2020 PSP Filing in mid‑August 2020, as required by CenturyLink’s Amended Chapter 30 Plan.] 


b.	CenturyLink agrees in its 2020 PSP Filing to eliminate from its cumulative bank, and never to seek recovery of, both the 2018 maximum allowed noncompetitive revenue increase of $473,890 and the 2019 maximum allowed noncompetitive revenue increase of $438,621, for a total reduction of $912,511 from CenturyLink’s cumulative bank. 

c.	CenturyLink further agrees to not add to its cumulative bank the 2020 PSP Filing’s calculated maximum allowed noncompetitive revenue increase.  While the maximum allowed noncompetitive change in revenue is not known and measurable at this time, it is estimated that the amount of the 2020 maximum allowed noncompetitive revenue increase should approximate prior years – i.e., $425,000 to $475,000.

d.	CenturyLink further agrees to not file proposed tariffs to increase rates for noncompetitive services as part of the Company’s 2020 PSP Filing.  Because CenturyLink agrees not to increase noncompetitive rates as part of the Company’s 2020 PSP Filing, current noncompetitive services should remain in effect until CenturyLink files its 2021 PSP Filing and the Commission issues an order regarding CenturyLink’s 2021 PSP Filing.[footnoteRef:10]  Nothing in this Settlement Agreement is intended to limit CenturyLink’s 2021 PSP filing.  [10: 		CenturyLink’s Amended Chapter 30 Plan requires entry of a Commission Order “within one hundred five (105) days of the filing” of a CenturyLink PSP Filing. CenturyLink Amended Chapter 30 Plan, at page 18 (“Part 3 – Price Stability Plan for Noncompetitive Services”) at Para. 8(A)(8).  Accordingly, existing CenturyLink noncompetitive rates should remain in effect through mid-December 2021 sometime, depending upon scheduling of a Commission public meeting.] 


e.	The OCA agrees to not file a formal complaint against the CenturyLink 2020 PSP Filing raising the specific issues set forth in the OCA Formal Complaints against the CenturyLink 2018 PSP Filing and 2019 PSP Filing regarding recognition of the impact of the TCJA as an exogenous event. 

f.	OSBA agrees not to file a formal complaint against the CenturyLink 2020 PSP Filing raising issues regarding recognition of the impact of the TCJA as an exogenous event. 

g.	Notwithstanding the provisions herein, in the event the Pennsylvania General Assembly enacts legislation impacting CenturyLink’s Amended Chapter 30 Plan after Commission approval of this Settlement, nothing in this Settlement Agreement shall be construed to prohibit or limit any rights that may be available under such a legislative change.

h.	Furthermore, nothing in this Settlement Agreement shall be construed to prohibit Parties from seeking relief pursuant to Part 3.A. at paragraph 9 and Part 3.B of CenturyLink’s Revised Amended Alternative Regulation Plan (June 9, 2005) (exogenous events) regarding any non-TCJA related exogenous event. 

i.	This Settlement Agreement is a compromise result based upon the specific claims and defenses of the Parties and the specific provisions in CenturyLink’s Amended Chapter 30 Plan.  This Settlement Agreement represents a complete settlement of CenturyLink’s 2018 and 2019 PSP Filings and fully satisfies all claims arising from the respective Formal Complaints of OCA and the Interventions of OSBA. 

j.	The Parties expressly recognize that this Settlement Agreement’s treatment of the TCJA is specific to CenturyLink in Pennsylvania and the specific provisions in CenturyLink’s Amended Chapter 30 Plan.  Nothing in this Settlement Agreement shall be construed to have applicability to any other entity or carrier, whether located in Pennsylvania or elsewhere.

k.	This Settlement Agreement is conditioned upon and subject to the approval of the Commission of this Settlement without modification or revision. 

l.	This Settlement Agreement shall remain in effect upon approval by the Commission through mid‑December 2021, unless modified by the Commission and subject to paragraph 30 below.

Settlement at 7-9.

In addition to the specific terms to which the Joint Petitioners have agreed, the Settlement contains other general terms and conditions typically found in settlements submitted to the Commission.  Specifically, the Joint Petitioners reiterated that the Settlement is conditioned upon the Commission’s approval of all the terms and conditions contained therein without modification.  The Joint Petition establishes the procedure by which any of the Joint Petitioners may withdraw from the Settlement and proceed to litigate this case, if the Commission should act to modify or reject the Settlement.  In addition, the Joint Petitioners reinforced that although the Settlement is proffered to settle the instant case, it may not be cited as precedent in any future proceeding, except to the extent required to implement any term specifically agreed to by the Joint Petitioners.  Further, the Joint Petitioners submitted that the Settlement is made without any admission against, or prejudice to, any position which any of the Joint Petitioners might adopt in future proceedings, except to the extent necessary to effectuate or enforce any term specifically agreed to in the Settlement before us.  Settlement ¶¶ 28‑33 at 10-11.  

The Joint Petitioners insisted that the Settlement is in the public interest and is in the best interest of the Parties, the Commission, and CenturyLink’s customers because it reduces the uncertainty, which might otherwise arise from the litigation of the OCA’s Formal Complaints and the OSBA’s Interventions.  Therefore, the Joint Petitioners respectfully requested that the Commission:  (1) enter an Order approving the Settlement in its entirety; and (2) deem the Formal Complaints of the OCA and the Notices of Intervention of the OSBA satisfied.  Joint Petition at 14.

4. [bookmark: _Toc91762308]Statements in Support and Verified Witness Statements

As previously noted, at the March 2020 Prehearing Conference, the ALJs informed the Joint Petitioners that they were considering rejecting the Settlement.  Therefore, in addition to their Statements in Support attached to the Joint Petition, each Joint Petitioner also provided a Verified Witness Statement in support of their positions on why the Settlement should not be rejected.  Each Joint Petitioner’s Statement in Support and Verified Witness Statement is set forth below.

a. CenturyLink

In its Statement in Support, CenturyLink asserted that the proposed Settlement is in the public interest and should be approved because it brings an efficient and reasonable end to the controversies spanning a two-year period concerning any potential impact of the federal TCJA on the Company’s 2018 and 2019 PSI/SPI Filings.  According to CenturyLink, because the Joint Petitioners maintain divergent positions regarding the impact of the TCJA, the Settlement results in significant benefits by saving time, resources, and expenses given the potential for years of protracted litigation on these contentious issues.  In addition, CenturyLink noted that the Joint Petitioners strived to submit the proposed Settlement ahead of the Company’s September 2020 PSI/SPI Filing,[footnoteRef:11] thereby providing certainty relative to that filing.  CenturyLink Statement in Support at 1-2. [11: 		We note that CenturyLink made its 2020 PSI/SPI Filing on August 31, 2020.  This Commission approved CenturyLink’s 2020 PSI/SPI Filing in The United Telephone Company of Pennsylvania LLC d/b/a CenturyLink 2020 Annual Price Stability Index/Service Price Index Report Filing, Docket No. R-2020-3021648 (Order entered November 19, 2020) (2020 CenturyLink PSI/SPI Order).] 


CenturyLink also noted that prior to its 2018 and 2019 PSI/SPI Filings, the Company’s cumulative bank of allowed increases totaled $9,633,691.  CenturyLink continued that because the Joint Petitioners have agreed that the Company will eliminate from its cumulative bank the $473,890 revenue increase allowed under its 2018 PSI/SPI Filing and the $438,621 revenue increase allowed under its 2019 PSI/SPI Filing, CenturyLink's ratepayers will benefit because the Company will not be able to use these revenues to increase rates in the future.  CenturyLink added that it agreed under the Settlement not to increase its cumulative bank by the maximum allowed noncompetitive revenue increase from its then upcoming 2020 PSI/SPI Filing, an amount which it estimated to range from $425,000 to $475,000.  CenturyLink explained that, in total, the value associated with eliminating these banked amounts ranges from an estimated $1.337 Million to $1.387 Million, which it has agreed to forgo from seeking rate recovery in the future.  CenturyLink further noted that it has agreed not to increase any rates for its noncompetitive services as part of its annual 2020 PSI/SPI Filing, resulting in rate stability for its customers through at least mid-December 2021 (i.e. the effective date of CenturyLink’s 2021 PSI Filing[footnoteRef:12]).  CenturyLink Statement in Support at 3-4.   [12: 		CenturyLink made its 2021 PSI/SPI Filing on September 1, 2021, which this Commission approved in The United Telephone Company of Pennsylvania LLC d/b/a CenturyLink 2021 Annual Price Stability Index/Service Price Index Report Filing, Docket No. R-2021-3027905 (Order entered October 7, 2021) (2021 CenturyLink PSI/SPI Order).  ] 


CenturyLink submitted that only one other State has sought adjustments to any of CenturyLink's rates due to the potential impact of the TCJA.  According to CenturyLink, the remainder of the States in which it operates as an ILEC have found either that it was not appropriate to seek any reductions from telecommunications carriers like CenturyLink as a result of the TCJA’s passage or simply did not pursue the issue at all.  Therefore, CenturyLink requested that the Commission approve the Settlement in its entirety.  CenturyLink Statement in Support at 4-5.

In his Verified Witness Statement, CenturyLink’s witness Mr. Harper submitted that the Settlement is consistent with the October 2018 Order regarding whether the tax savings resulting from the passage of the TCJA is an exogenous event pursuant to the ILECs’ respective Chapter 30 Plans.  Mr. Harper provided testimony explaining CenturyLink’s position that it is infeasible for the Company to quantify an impact from the TCJA and that it is also infeasible for the Company to implement the exogenous event provisions of its Chapter 30 Plan.  Mr. Harper argued that analyzing the potential impacts of the TCJA specifically for Pennsylvania and for the Company’s intrastate services that are subject to the Company’s Price Stability Mechanism (PSM) in its Chapter 30 Plan would be exceptionally complex and would require a number of assumptions to be made and a number of parameters to be identified and agreed upon.  According to Mr. Harper, this would ultimately lead to an unneeded exercise.  CenturyLink Verified Witness Statement at 3-4.

Mr. Harper provided that because CenturyLink is governed under price cap regulation, which is a complete substitute for traditional rate-base/rate of return regulation, the Company does not have a defined rate base.  Further, he noted that while traditional utilities have rates that are tied to a recently computed revenue requirement that includes an allowance for taxes, there is no one-to-one connection between a revenue requirement calculation and CenturyLink’s rates.  As such, Mr. Harper submitted that the GDP-PI component of the Company’s PSI formula cannot be easily unraveled for one component, such as the TCJA.  In addition, Mr. Harper continued, CenturyLink did not pay federal income taxes in 2018, and will not for several years to come.  Mr. Harper submitted that this has, in turn, led to no tax savings for the Company as a result of the passage of the TCJA.  Thus, Mr. Harper claimed that although the TCJA may have mathematically reduced the corporate tax rate, it would be extremely difficult and highly controversial to identify and determine, with confidence and integrity, any impact of the TCJA on CenturyLink given the Company’s circumstances.  CenturyLink Verified Witness Statement at 4-5.

Next, Mr. Harper argued, inter alia, that it is the position of CenturyLink that because the passage of the TCJA was not unique to the telephone industry, it does not qualify as an exogenous event under the Company’s Chapter 30 Plan.  According to Mr. Harper, even assuming, arguendo, that TCJA is to be considered an exogenous event, the complex provisions of the TCJA, the corporate filing structure of CenturyLink, and the lack of a model for properly assigning any impact to those services within the Company’s PSM make it infeasible to determine and implement any impact as an exogenous event.  CenturyLink Verified Witness Statement at 7-9.

Additionally, Mr. Harper provided responses to specific questions that the ALJs raised during the March 2020 Prehearing Conference regarding: (1) whether, by how much, and when the Company previously utilized its banked revenue amounts to increase rates; and (2) how many of CenturyLink’s current customers are, or could be, impacted by the Company’s PSM.  Mr. Harper explained that the Company utilized banked revenue amounts in its 2012, 2014, 2015, and 2016 PSI/SPI Filings, which resulted in a total of approximately $1.6 Million in increased revenues.  Mr. Harper submitted that although the amount of noncompetitive revenues subject to the Company’s Chapter 30 Plan has decreased dramatically over the years because of customers choosing other providers or because the Company has deemed certain services to be competitive, there is still a significant number of customers that could be impacted by the Company’s PSM.  Mr. Harper provided an attachment containing a partial list of services and customers that are still impacted by the PSM.  Mr. Harper claimed that this information provides further support for the Settlement that the Joint Petitioners have reached.  In addition, Mr. Harper noted the Company’s commitment to forgo the banked revenue amounts authorized under its 2018, 2019, and then-upcoming 2020 PSI/SPI Filings and the rate stability that, he claimed, might not otherwise result.  CenturyLink Verified Witness Statement at 9-10.

b. OCA

In its Statement in Support, the OCA took the position that the Settlement provides benefits to the Company’s intrastate, noncompetitive service ratepayers, is in the public interest, and should be approved by the Commission.  First, the OCA echoed the Company’s position, supra, regarding the benefit to CenturyLink’s ratepayers that will result from the elimination of the Company’s cumulative banked amounts from its 2018 and 2019 PSI/SPI Filings, the Company’s agreement not to increase rates as part of its 2020 PSI/SPI Filing, and the rate stability that will result from the fact that the Company’s noncompetitive services would remain at present levels through at least mid‑December 2021  Therefore, the OCA argued that the Settlement results in just and reasonable rates for CenturyLink’s noncompetitive services.  OCA Statement in Support at 3-4. 

The OCA also submitted that further litigation of the Company’s 2018 and 2019 PSI/SPI Filings and the OCA’s associated 2018 and 2019 Complaints would involve complex issues of fact, pertaining to financial and tax records and jurisdictional allocations, as well as the interpretation of the exogenous event provision in the Company's Chapter 30.  According to the OCA, litigating these issues would have involved additional time, expense, and administrative resources to arrive at an answer to the same question concerning what rates are just and reasonable for the period covered by the Company's 2018 and 2019 PSI/SPI Filings, and its then-upcoming 2020 PSI/SPI Filing.  Therefore, the OCA touted the Settlement on the basis that it avoids the expense and administrative burden of full litigation.  Accordingly, the OCA argued that the Commission should approve the Settlement, without modification, as being in the public interest.  OCA Statement in Support at 5-6.

In his Verified Witness Statement, the OCA’s witness Dr. Loube restated the OCA’s position that the Settlement is in the public interest because it provides benefits to residential consumers and small businesses without full litigation of the questions presented in the OCA’s 2018 and 2019 Complaints.  Dr. Loube submitted that although the Company’s agreement to forgo rate increases under the Settlement differs from the procedure used by utilities governed under traditional regulation to share the benefits of the TCJA with their customers, it is necessary to use an alternative procedure because there is no agreed upon method to allocate the reduction of the federal tax liability to Pennsylvania intrastate telecommunications services.  OCA Verified Witness Statement at 3.

Dr. Loube explained that a telecommunications carrier provides a variety of services and operates in a number of different jurisdictions and noted that some of the services have been considered regulated services, while others have been considered non‑regulated services.  Dr. Loube stated that the major jurisdictional divide is between the interstate and intrastate jurisdiction.  After providing a history and explanation of cost and tax liability allocation rules and changes in cost assignment rules at the Federal Communications Commission (FCC) level, Dr. Loube argued that even if the Commission could adjudicate the various adjustments that would be part of a litigated case, it would still be necessary to devise a method to allocate cost and tax liability between competitive and noncompetitive telecommunications services in Pennsylvania.  OCA Verified Witness Statement at 3-9.

According to Dr. Loube, the Commission has never required an ILEC that is governed under Chapter 30 alternative regulation to construct a cost study that would divide investments, expenses, and taxes between competitive and noncompetitive services.  Dr. Loube contended that requiring the Parties to undergo quantification and allocation of savings arising from the TCJA would be complicated and unduly burdensome, and would consume significant resources.  Dr. Loube also pointed to the size of the Company’s cumulative bank.  More specifically, Dr. Loube noted that the Company’s cumulative bank was in excess of $9.6 Million before its 2018 and 2019 PSI/SPI Filings.  As such, Dr. Loube posited that these banked revenue increases could allow the Company to offset, or make short-lived, any rate decrease tied to the quantification of TCJA tax savings recognized in an annual PSI/SPI Filing.  OCA Verified Witness Statement at 3, 9.

Based on the above, Dr. Loube submitted that the Settlement should be approved.  In Dr. Loube’s view, the Settlement provides benefits to CenturyLink’s customers in the form of the elimination of possible future rate increases.  Dr. Loube stressed that the Company has agreed to postpone any rate increases to its noncompetitive services through at least mid-December of 2021 and to forgo banking the authorized revenue increases to its noncompetitive services under its 2018, 2019, and 2020 PSI/SPI Filings.  OCA Verified Witness Statement at 9.

c. OSBA

In its Statement in Support, the OSBA, likewise, noted that the electric, natural gas, and water utilities under the Commission’s jurisdiction are subject to traditional rate base/rate of return regulation.  As such, the OSBA stated that these utilities have detailed, documented, and readily available financial information.  In contrast, the OSBA submitted that the ILECs in Pennsylvania have been subject to alternative rate regulation since Chapter 30 was first enacted in 1993 such that detailed financial data is no longer available for those companies.  According to the OSBA, this supports a finding that the Settlement is in the public interest because the impact of the TCJA on ILECs, including CenturyLink, is difficult to determine even when the ILECs supply detailed financial data.  The OSBA also noted that there is an absence of reasonable cost allocation procedures in the telecommunications industry in light of contemporary technologies and market conditions.  OSBA Statement in Support at 2-5.

The OSBA next explained that because the Joint Petitioners have diverging opinions regarding whether the TCJA would qualify as an exogenous event under CenturyLink’s Chapter 30 Plan, the Settlement is a practical solution to a highly contentious legal issue in which the OSBA and the Company have “agreed to disagree.”  The OSBA trumpeted CenturyLink’s agreement to eliminate the banked revenue increases calculated from under its 2018, 2019, and 2020 PSI/SPI Filings, resulting in the Company forgoing approximately $1.3 Million in revenue increases that could have been collected from its customers.  The OSBA claimed that given that CenturyLink is governed under the Chapter 30 alternative regulation, this agreement acts a reasonable substitute for the TCJA rate refunds that have been employed the by electric, natural gas, and water utilities under the Commission’s jurisdiction.  OSBA Statement in Support at 5-6.  

In his Verified Witness Statement, the OSBA’s witness Mr. Gillan submitted that the regulatory tools needed to attribute a portion of the federal income tax reduction resulting from the passage of the TCJA to jurisdictionally intrastate telecommunications services, and most particularly, a cost allocation mechanism to plausibly determine intrastate profits, have been discarded over the past thirty-five-plus years.  As such, Mr. Gillan explained that there is no readily-available methodology to determine what portion of the savings that has resulted from the TCJA tax reduction, if any, should be allocated to intrastate telecommunications services in Pennsylvania.  OSBA Verified Witness Statement at 2-3.

In a similar fashion to Dr. Loube, supra, Mr. Gillan discussed the history of cost allocation methods and changes in telecommunications technology.  Mr. Gillan then noted that CenturyLink’s retail rates have not been determined by cost-based regulation since at least 2005.  Rather, Mr. Gillan continued, the Company’s rates for its noncompetitive services  have only been periodically adjusted for inflation based on the GDP-PI component of the Company’s PSI formula in its Chapter 30 Plan.  Thus, Mr. Gillan claimed that while attempting to create a special, “single-use” cost allocation mechanism for determining the impact of the TCJA is impractical, the core benefit of the Settlement offers a valuable concession from the Parties in the form of retail price protection for the Company’s noncompetitive services for at least two years.  OSBA Verified Witness Statement at 3‑6.

Mr. Gillan stated that as a rough measure of the reasonableness of the Settlement, he allocated the estimated federal tax reduction as a portion of the Company’s revenues.  Mr. Gillan provided the following table as Table 2 in his Verified Witness Statement: 

	Revenue Allocation Calculation
	$ Millions

	Estimated Reduction in Federal Taxes 
	($10.4)

	Percentage of Revenues that are Intrastate
	45%

	Percentage of Revenues that are Non-Competitive 
	26%

	Share of Federal Tax Reduction (proportional to revenues)
	($1.2)

	Proposed Settlement
	($1.4)



OSBA Verified Witness Statement at 6-7.

Based on this table, Mr. Gillan argued that the Joint Petitioners’ agreement that the Company will forgo approximately $1.4 Million[footnoteRef:13] in potential revenue increases is roughly equal to the litigated outcome where federal income tax reduction is allocated among jurisdictions and between competitive and noncompetitive telecommunications services on the basis of revenues.  Mr. Gillan stressed that his analysis was not precise.  In addition, he proffered that it might be that additional rate reductions could be realized under certain assumptions.  However, Mr. Gillan argued that such assumptions would need to include the development and acceptance of a single-use cost allocation methodology that does not yet exist and might never be accepted by the Commission, and, if appealed, the Courts.  Thus, Mr. Gillan submitted that the Parties’ agreement under the Settlement is not only reasonable against the alternative of continued litigation, but is also reasonable in magnitude.  OSBA Verified Witness Statement at 7, 10. [13: 		While the Company and the OCA consistently quote a forgone banked revenue amount of approximately $1.3 Million as a result of the Settlement, the OSBA consistently quotes a forgone banked amount of $1.4 Million based on the analysis of Mr. Gillan. ] 


Mr. Gillan also stated that any foregone rate increases by the Company are likely to be precluded by alternatives in the future and discussed the pressures that CenturyLink’s services face from wireless and broadband services, including emerging technology.  In Mr. Gillan’s view, for the purpose of his public interest analysis, any price increase delayed is likely to be a price increase denied.  Finally, Mr. Gillan submitted that based on the above, the Commission should adopt the Settlement.  OSBA Verified Witness Statement at 7-10.

5. [bookmark: _Toc91762309]ALJs’ Recommendation

In their Recommended Decision, the ALJs reached nineteen Conclusions of Law.  R.D. at 26-30.  The Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

On review of the Settlement, the Statements in Support, and the Verified Witness Statements, the ALJs recommended that the Commission reject the Settlement.  The ALJs insisted that although it is unusual to recommend the rejection of a settlement, it must be done in this instance.  According to the ALJs, the Joint Petitioners have failed to respond to the Commission’s directives, as set forth in the October 2018 Order, and have failed to support the Settlement with substantial evidence.  R.D. at 16, 26.

The ALJs began by discussing the October 2018 Order, supra.  First, the ALJs stated their finding that that Settlement failed to determine whether the passage of the TCJA is a qualifying exogenous event under CenturyLink’s Chapter 30 Plan.  The ALJs concluded that although the Commission specifically directed in the October 2018 Order that this issue be “decided,” the Joint Petitioners have failed to resolve this issue.  In contrast, the ALJs found that the record in this proceeding supports a determination that the passage of the TCJA definitively qualifies as an exogenous event.  R.D. at 16‑17 (citing October 2018 Order at 3-4, 8).

Next, the ALJs quoted the exogenous event provisions of CenturyLink’s Chapter 30 Plan.[footnoteRef:14]  The ALJs opined that although the Joint Petitioners never articulated their respective disagreements as to why the TCJA does or does not qualify as an exogenous event, it is clear that the TCJA is a subsequent federal legislative change that affects the Company’s revenues or expenses and is not captured in the GDP-PI.  As such, the ALJs concluded that the TCJA fits squarely within the definition of “exogenous event” under the Company’s Chapter 30 Plan.  The ALJs found that the Joint Petitioners have failed to provide any evidence to demonstrate that the impact of the TCJA will already be reflected in the GDP-PI such that its impact does not qualify as an exogenous event.  In the ALJs’ view, if the passage of the TCJA does not qualify as an exogenous event then nothing would qualify as one, and the exogenous event provision in the Company’s Chapter 30 Plan would be rendered meaningless.  The ALJs continued, noting that they did not believe that the Commission intended for this result when approving CenturyLink’s Chapter 30 Plan.  R.D. at 17-19. [14: 		These exogenous event provisions are outlined in our summary of the Company’s Exception No. 3 in Section III.C.2 of this Opinion and Order, infra.] 


Having found that the TCJA qualifies as an exogenous event under the Company’s Chapter 30 Plan, the ALJs next examined whether the Settlement provides a fully developed evidentiary record upon which the Commission can decide this matter.  According to the ALJs, the Commission concluded in the October 2018 Order that the impact of the TCJA on ILECs should be examined in the annual PSI/SPI filings of each ILEC.  The ALJs stated their appreciation that the Joint Petitioners submitted Verified Witness Statements in response to their concerns, as articulated at the March 2020 Prehearing Conference.  Nonetheless, the ALJs concluded that these Verified Witness Statements have developed an evidentiary record that does not lend itself to supporting a finding that the Settlement should be adopted.  R.D. at 19-20, 21.

More specifically, the ALJs found that the Joint Petitioners submitted substantial evidence regarding the history and intricacies of telecommunication ratemaking and telecommunications law, while focusing on what they could not do when determining whether the passage of the TCJA was an exogenous event.  However, according to the ALJs, the Joint Petitioners failed to focus on what they could do in determining whether the passage of the TCJA was an exogenous event.  In the ALJs’ view, the Commission in its October 2018 Order, did not direct the ILECs governed under Chapter 30 price cap regulation to address whether it would be difficult to determine if the TCJA qualifies as an exogenous event.  Rather, the ALJs interpreted the October 2018 Order to direct the ILECs to focus on what they could do when determining whether the passage of the TCJA was an exogenous event, and to explicitly decide this issue by establishing a fully developed record to support this determination.  As such, the ALJs found no record evidence to support the Joint Petitioners’ contention that CenturyLink’s agreement to forgo banking approximately $1.3 Million in revenues that are associated with the Company’s 2018, 2019, and 2020 PSI/SPI Filings is in the public interest or that such action is the proper response to the passage of the TCJA.  R.D. at 21, 24.

The ALJs opined that even if the Joint Petitioners would have provided substantial evidence to support the Settlement provision that CenturyLink will forgo banking authorized increases to its revenues for its noncompetitive services in response to the TCJA, questions remain as to whether such an agreement should be adopted.  The ALJs pointed to the Commission’s Order in Tax Cut and Jobs Act of 2017, Docket Number M-2018-2641242 (Temporary Rates Order, entered May 17, 2018) (May 2018 Order), wherein the Commission required seventeen jurisdictional electric, natural gas, water and wastewater utilities to implement a “negative surcharge,” or monthly credit on customer bills, totaling more than $320 Million per year as a result of the decrease in federal corporate tax rate and other tax changes under the TCJA which impacted the tax liability of many utilities.  The ALJs contrasted this with the provisions of the Settlement.  More specifically, the ALJs noted that while the Joint Petitioners have agreed that CenturyLink will forgo approximately $1.3 Million in potential future revenue increases from its cumulative bank, there is no provision in the Settlement for the Company that is similar to what the Commission directed the electric, natural gas, and water utilities to implement in the May 2018 Order.  R.D. at 21-22.  

In addition, the ALJs pointed out that the Company already has $9.6 Million in its existing cumulative bank that is available for use for future rate increases and that it has only ever implemented $1.6 Million in increases from its cumulative bank in its past PSI/SPI filings.  Id. at 22 (citing CenturyLink Verified Witness Statement at 9).  Thus, in the ALJs’ view, any benefit to CenturyLink’s customers of the Company agreeing to forgo its banked amounts from its 2018, 2019, and 2020 PSI/SPI Filings is minimal.  R.D. at 22-23.  

Next, the ALJs addressed the OSBA’s witness Mr. Gillan’s testimony in his Verified Witness Statement regarding a possible alternative way to reflect the impact of the TCJA in the Company’s annual PSI/SPI Filings.  The ALJs quoted Mr. Gillan’s testimony, in pertinent part, as follows:

As a rough measure of the reasonableness of the settlement, I allocated the estimated federal tax reduction as a proportion of revenues.  [T]he negotiated reduction in potential future rates under the proposed settlement (almost $1.4 Million per year) is roughly equal to a litigated outcome where the federal income tax reduction is allocated among jurisdictions (and between competitive and non-competitive services) on the basis of revenues.

R.D. at 23 (citing OSBA Verified Witness Statement at 6).  The ALJs found that Mr. Gillan’s analysis demonstrates that a quantifiable benefit to CenturyLink’s customers as a result of the passage of the TCJA could be estimated.  The ALJs opined that such an estimate would be more in the public interest than CenturyLink agreeing to forgo banking revenue increases that it generally has not otherwise implemented in the past.  The ALJs further opined that the Parties could have instead agreed that CenturyLink would implement a negative surcharge totaling $1.3 Million, similar to what seventeen electric, natural gas, and water and wastewater companies were required to do in the May 2018 Order, supra.  According to the ALJs, the Joint Petitioners’ contention that creating such a benefit would be too difficult given Chapter 30 rate regulations is undermined by Mr. Gillan’s analysis in his Verified Witness Statement.  R.D. at 23-24.  The ALJs highlighted that in the May 2018 Order, the Commission emphasized that while utilities are entitled to recover in rates all reasonable and prudently incurred expenses, there is no warrant for the recovery of taxes or other expenses form consumers that are not incurred.  Id. at 24 (citing May 2018 Order at 16).  The ALJs concluded that this same standard applies to companies, like CenturyLink, that operate under alternative forms of regulation.  In the ALJs’ view, agreeing not to increase rates, as CenturyLink has done in the Settlement, is not the same as providing a reduction or credit.  R.D. at 24, 26.

The ALJs also found the Joint Petitioners’ arguments for why they could not provide a fully developed evidentiary record regarding the impact of the TCJA on CenturyLink’s Chapter 30 Plan to be without merit.  The ALJs found that while CenturyLink argued, in its Statement in Support, that only one other State in which the Company operates as an ILEC has sought adjustments to the Company’s rates in light of the potential impact of the TCJA, CenturyLink has not demonstrated that those other States operate under alternative ratemaking plans similar to the Company’s Chapter 30 Plan.  The ALJs likewise rejected the Joint Petitioners’ arguments that readily available financial data is not available for CenturyLink.  The ALJs opined that CenturyLink could have kept sufficient records since the approval of its Chapter 30 Plan to support wither a particular event is, or is not, an exogenous event.  R.D. at 24-25.

Additionally, the ALJs rejected the Joint Petitioners’ contention that the Settlement should be approved because it will conserve resources by avoiding further litigation.  The ALJs stated that while conserving resources may be a sufficient reason to adopt other settlements before the Commission, this factor is not applicable in this proceeding.  The ALJs restated their interpretation that in the October 2018 Order, the Commission envisioned that a fully-developed record should be developed in order to aid the Commission in making a clear determination as to whether the passage of the TCJA qualifies as an exogenous event.  The ALJs concluded that because this question remains unanswered under the proposed Settlement, the Settlement fails to satisfy the public interest standard.  Therefore, the ALJs recommended that this proceeding be remanded to the OALJ for further hearings, as deemed necessary, consistent with the conclusions they reached in their Recommended Decision.  R.D. at 25-26, 31.

B. [bookmark: _Toc91762310][bookmark: _Hlk16597015][bookmark: _Toc85521261]PTA Petition and Motion

1. [bookmark: _Toc91762311]Legal Standards

The PTA filed its Petition and Motion pursuant to the Commission’s Regulations at 52 Pa Code §§ 5.71-5.76 and § 5.103.  A petition to intervene may be filed by a person “claiming an interest of such nature that intervention is necessary or appropriate to the administration of a statute under which the proceeding is brought.” 52 Pa. Code § 5.72(a).  A petition for intervention must meet the Section 5.72 eligibility criteria and be requested in a timely fashion.  Section 5.74(b) states the deadline by which “[p]etitions to intervene shall be filed,” is tied to the type of proceeding and due dates for responsive pleadings.  52 Pa. Code § 5.74(b).  Once an evidentiary hearing has concluded, “intervention will not be permitted … absent extraordinary circumstances.” 52 Pa. Code § 5.74(c).

2. [bookmark: _Toc91762312]Positions of the Parties

a. PTA Petition and PTA Motion

In its Petition, the PTA submits that the Commission’s Regulations at 52 Pa. Code §§ 5.72(a)(2)-(3) allow intervention in a proceeding where a person, including a corporation or an association, has an interest which may be directly affected and which is not adequately represented by existing parties, and as to which the person may be bound by the action of the Commission in the proceeding.  The PTA states that intervention is also permitted where participation of the person may be in the public interest.  The PTA continues that the Commission’s Regulations at 52 Pa. Code § 5.74(c) provide that “[e]xcept with regard to statutory advocates…intervention will not be permitted once an evidentiary hearing has concluded absent extraordinary circumstances.”  According to the PTA, there are extraordinary circumstances in this proceeding that warrant its intervention.  PTA Petition at 5-6.

The PTA argues that although it has not participated in this proceeding, all of its member companies have their own pending PSI/SPI filings against which the OCA has filed formal complaints.  Accordingly, the PTA claims that the legal issues involved in this proceeding regarding whether the tax changes occurring under the TCJA should be classified as an exogenous event and reflected in price cap regulated companies’ rates will directly impact the interests of the PTA member companies.  PTA Petition at 1-2, 6.

The PTA also claims that intervention will assist the Commission in developing a full record in response to the ALJs’ recommendation that this proceeding be remanded.  In the PTA’s view, the ALJs’ recommendation has implications that will broadly impact all of its member companies.  Thus, the PTA insists that intervention is necessary to prevent prejudice and to accord due process to its member companies. Furthermore, the PTA argues that the Commission has stayed its own investigation and has deferred to a multiple set of separate dockets involving numerous ILECS and price cap filings as the proper vehicle for resolution.  The PTA insists that its interests in this proceeding are unique from and not adequately represented by other parties that may seek to intervene, including individual ILECs.  For this reason, the PTA contends that there are unusual circumstances such that its involvement at this late stage of the proceeding is warranted.  PTA Petition at 6-7.

Next, the PTA asserts that intervention is in the public interest because its perspective on the impact that would result if the Recommended Decision is adopted provides valuable information for the Commission and will enable the Commission to have a broader view of this matter to ensure that its final decision serves the public interest.  The PTA avers that it had reasons for not previously intervening in this proceeding prior to the issuance of the Recommended Decision.  Namely, the PTA claims that prior to the issuance of the Recommended Decision, this matter involved only CenturyLink, specifically.  However, the PTA continues, the ALJs’ recommendation has changed this dynamic and has now implicated the interests of ILECs governed under Chapter 30 price cap alternative regulation beyond that of just CenturyLink.  Thus, the PTA submits that while earlier involvement in this matter did not seem appropriate, necessary, or cost effective, such intervention is now necessitated in light of the ALJs’ recommendation.  Accordingly, the PTA requests that the Commission grant its Petition for the purpose of considering its Exceptions.  The PTA states that its Exceptions explain its position as to why TCJA is not an exogenous event, contrary to the finding of the ALJs.  PTA Petition at 1‑2, 7-8.

In its Motion, the PTA requests that if the Commission denies its Petition, then that it grant the PTA’s alternative request for leave to accept Exceptions.  According to the PTA, the Commission has previously considered Exceptions filed by a non-party to a proceeding after the issuance of an ALJ’s initial or recommended decision.  Namely, the PTA cites to Application of Sprint Communications Company, Docket No. A‑310183F0002AMA, et. al (Order entered December 1, 2006) (Sprint Application Order) in which the Broadband Cable Association of Pennsylvania (BCAP) filed a Petition to Intervene and Exceptions after having not been a party to the to the underlying litigation or having been granted official party status in the proceeding.  The PTA continues that the Commission, nonetheless, extensively considered BCAP’s exceptions in resolving the matter.  PTA Motion at 8-9 (citing Sprint Application Order at 13-16, 26‑28, 31-32).

The PTA also submits that the Commission permits the filing of amicus briefs by non‑parties to a proceeding, pursuant to the Commission’s Regulations at 52 Pa. Code § 5.502(e).  The PTA posits that the Commission appears to recognize that there are instances in which input from a non-party to a proceeding may provide valuable input to the Commission.  The PTA states that although it acknowledges that such amicus rules apply during the briefing stage of a proceeding, briefs were not submitted in this instant proceeding due to the Settlement.  The PTA further argues that if its Exceptions are accepted, the Joint Petitioners will not be prejudiced because these Exceptions have been submitted in accordance with the procedural schedule set by the ALJs.  Therefore, the PTA claims that the Joint Petitioners will have an opportunity to file a reply to PTA’s Exceptions.  PTA Motion at 9.

b. OSBA Answer

In its Answer, the OSBA refutes the PTA’s assertion that intervention in this proceeding is necessary and in the public interest.  The OSBA submits that contrary to the PTA’s claims, this proceeding is narrowly focused on whether the Settlement submitted by the Joint Petitioners is just, reasonable, in the public interest, and should be approved.  In contrast, the OSBA takes the position that the PTA’s Petition and Motion are essentially the PTA's Main Brief on the issue of whether the passage of the TCJA qualifies as an exogenous event.  However, the OSBA notes that the Settlement does not address this issue.  As such, the OSBA argues that if the Commission rejects the Settlement and remands the proceeding, the PTA can intervene in the remanded proceeding and make its arguments regarding the exogenous event issue at that time.  According to the OSBA, absent a global, generic proceeding, each of the PTA's member companies will have the opportunity to fully litigate the issue of whether the TCJA impacts their respective Chapter 30 Plans.  Therefore, the OSBA opines that the PTA’s Petition should be denied.  OSBA Answer at 1-3.

Similarly, the OSBA contends that because the PTA’s Motion and the accompanying Exceptions constitute the PTA’s Main Briefs as to whether the TCJA is an exogenous event, the PTA’s Motion should also be denied.  The OSBA argues, inter alia, that the PTA has attempted to introduce new evidence at the Exceptions stage of this proceeding, which is contrary to the Commission’s Regulations.  Additionally, the OSBA stresses its position that because the PTA’s Petition and Motion are untimely, inappropriate, and in contravention to due process, the OSBA will not file Replies to the PTA’s Exceptions.  OSBA Answer at 3-6.  

c. OCA Answer

In its Answer, the OCA notes its general agreement with the OSBA that the PTA’s Petition and Motion should be denied.  The OCA submits that because the PTA is not a party to this proceeding, it lacks standing to file to intervene thereto.  According to the OCA, the PTA’s request runs contrary to Commission Regulations and to fundamental fairness.  OCA Answer at 2-3.  The OCA continues that in 2006, the Commission amended its Regulations by replacing the term “participant” with the term “party.”  The OCA claims that this change ensures that those who wish to appear before the Commission do so consistent with Pennsylvania law and Commission procedure based on standing as a “party.”  Id. at 3 (citing 36 Pa. B. 2097, 2098 (Apr. 29, 2006)).  

The OCA next cites to several previous proceedings before the Commission in which a non‑party sought to intervene in the proceeding at the Exceptions or Reconsideration stage.  The OCA submits that in each instance, the Commission found that the non-party seeking intervention lacked standing.  For example, the OCA argues that in Verizon Pennsylvania Inc., et. al. v. Penn Telecom, Inc., Docket No. C-20066987, (Order entered August 29, 2008) (Penn Telecom), the Commission declined to consider exceptions offered by the non-party CTSI as amicus curiae Exceptions because it found that “it would be unfair to the Parties, and a disservice to [the] Commission, to allow a non-party to file amicus curiae exceptions raising issues not raised by the Parties.”  OCA Answer at 3-4 (citing Penn Telecom at 10).  The OCA submits that the PTA, likewise, lacks standing, and its Petition and Motion should be dismissed accordingly.  OCA Answer at 5.

The OCA also submits that the PTA’s Petition should be denied on the grounds that it is late-filed.  The OCA refutes the PTA’s argument that it had reasonable reasons for not intervening at an earlier stage of this proceeding.  According to the OCA, the PTA has not met the Commission’s “extraordinary circumstances” standard for permitting a late-filed petition for intervention.  According to the OCA, under the Commission’s Regulations at 52 Pa. Code § 5.74(c), the following four criteria must be met:

(1) 	The petitioner has a reasonable excuse for missing the protest due date. 

(2) 	The proceeding is contested at the time of the filing of a petition for intervention. 

(3) 	A grant of intervention will not delay the orderly progress of the case; and 

(4) 	The grant of intervention will not broaden significantly the issues or shift the burden of proof

OCA Answer at 6-7.

As to the first criterion, the OCA submits that the PTA had ample opportunity to file and receive a ruling on a petition to intervene while the Joint Petitioners conducted discovery and addressed how best to resolve CenturyLink’s 2018 and 2019 PSI/SPI Filings.  The OCA further notes that the PTA did not intervene, as permitted by Section 5.72(a) of the Commission’s Regulations, after the Joint Petitioners submitted the proposed Settlement on January 23, 2020.  In the OCA’s view, the PTA simply refrained from filing a timely petition to intervene by choice, in order to save money and conserve the PTA’s resources.  OCA Answer at 7-8.

As to the second criterion, the OCA argues that because the Settlement is what is currently before the Commission for consideration and disposition, this proceeding is not presently contested.  The OCA restates that the Joint Petitioners have mutually agreed to set aside litigation in favor of the Settlement.  The OCA submits that although the ALJs have recommended that the Settlement be rejected, this does not negate the Joint Petitioners’ agreement to resolve this proceeding via Settlement.  OCA Answer at 8-9.

As to the third criterion, the OCA claims that the PTA’s Petition will delay the orderly progress of this proceeding.  In this regard, the OCA notes that the PTA’s filing of its Petition and Motion, if accepted, would trigger a twenty-day answer period pursuant to 52 Pa. Code §§ 5.66 (a) and 5.103(b)(2)-(3), which will serve only to prolong this proceeding.  In addition, the OCA argues that the PTA’s proposed Exceptions seek to litigate a specific issue, i.e. the exogenous event issue, upon which the Parties have agreed to set aside for the purpose of obtaining Commission approval of the Settlement.  OCA Answer at 9-10. 

As to the fourth criterion, the OCA submits that contrary to the PTA’s assertion, the Petition will unreasonably broaden the issues in this proceeding.  The OCA echoes the OSBA that the scope of this proceeding is confined solely to the Company’s 2018 and 2019 PSI/SPI filings and to whether the proposed Settlement to resolve these filings should be approved as in the public interest.  According to the OCA, the PTA seeks standing as a party to this proceeding to litigate issues that are beyond the scope of the Settlement.  OCA Answer at 10-11.

Finally, the OCA concurs with the position of the OSBA that it will not file Replies to the PTA’s Exceptions.  The OCA reasons that pursuant to the Commission’s Regulations at 52 Pa. Code § 5.533(a), the ability to file Exceptions and Reply Exceptions is reserved for “parties” to a proceeding based upon sound reasons of procedural fairness and administrative efficiency.  The OCA takes the position that standing and due process matter, especially in light of the ten-day window in which parties have to file Reply Exceptions.  In the OCA’s view, it should not have to engage in the exercise and expense of filing Replies to the PTA’s Exceptions given that PTA is a non-party to this proceeding.  OCA Answer at 5.

3. [bookmark: _Toc91762313]Disposition

In our October 2018 Order, we invited the filing of petitions to intervene in contested ILEC PSI/SPI filings involving the TCJA.  We specifically noted that “ILECs that have already filed or will soon file their 2018 PSI/SPI or similar filings with the Commission, but are not currently parties to the formal proceeding, may consider petitioning to intervene pursuant to 52 Pa. Code §§ 5.71‑5.76 to have their voices heard.”  Additionally, we directed the OALJ to “timely address Incumbent Local Exchange Carriers’ Petitions to Intervene, should the carriers choose, in the Formal Complaint proceedings pursuant to 52 Pa. Code §§ 5.71‑5.76.”  October 2018 Order at 8, 9.  Nonetheless, on consideration of the arguments of the PTA, the Answers of the OSBA and the OCA, and the applicable law, we shall deny the PTA’s Petition.

As the OSBA and the OCA each point out, the PTA has waited until the Exceptions stage of this proceeding to file its Petition.  Thus, we must examine the Petition in light of Section 5.74(c) of our Regulations, which, as previously noted, states that for a non-statutory advocate such as the PTA, “intervention will not be permitted once an evidentiary hearing has concluded absent extraordinary circumstances.”  52 Pa. Code § 5.74(c) (emphasis added).  On review, we are not persuaded by the PTA’s arguments that there are extraordinary circumstances, such that its late-filed Petition should be granted.  

In its Petition, the PTA claims that it had reasonable grounds for not intervening in this proceeding prior to the Recommended Decision because this matter involved only CenturyLink, specifically.  As a result, the PTA contends that earlier involvement in this matter did not seem appropriate, necessary, or cost effective.  PTA Petition at 7-8.  We find no merit in these arguments.  

First, the OCA, in its 2018 and 2019 Complaints, raised the issue of whether the TCJA qualifies as an exogenous event under CenturyLink’s Chapter 30 Plan.  As CenturyLink is a member company of the PTA, and as the PTA’s other member companies have their own pending PSI/SPI proceedings involving the TCJA, the PTA had sufficient opportunity to intervene at the discovery stage of this proceeding and to present arguments for why it believes that there should be zero adjustment to the Company’s PSI Formula as a result of the TCJA’s passage.  Additionally, as the OCA notes, the PTA had an opportunity to intervene and object to the Joint Settlement, but chose not to.
Second, we echo the OCA that given that a Settlement was reached in this proceeding, this proceeding is not presently contested.  As will be discussed in our resolution of the Exceptions filed by the Joint Petitioners, infra, we shall reverse the recommendation of the ALJs and shall approve the Settlement.  Thus, we concur with both the OCA and the OSBA, that this proceeding is narrowly focused on whether the Settlement submitted by the Joint Petitioners is just, reasonable, in the public interest, and should be approved.  As the OCA notes, the PTA Petition seeks to litigate the exogenous event issue, which the Joint Petitioners have specifically agreed to set aside for the purpose of the Settlement.  See OCA Answer at 10.  For this reason, we further concur with the OCA that granting the PTA’s Petition would delay the orderly progress of this proceeding and would unreasonably broaden the issues.    Having found that the PTA has failed to demonstrate that extraordinary circumstances existed such that it could not file its Petition until the Exceptions stage of this proceeding, we shall decline to exercise our discretion to allow the PTA to intervene at this late stage.

As to the PTA Motion, we find the arguments of the OSBA against accepting the PTA Motion and  accompanying Exceptions compelling.  On review of the PTA Exceptions, we agree with the position of the OSBA that the Exceptions are in the nature of a  PTA Main Brief arguing why it believes that the TCJA does not qualify as an exogenous event.[footnoteRef:15]  As such, we concur with the OSBA that the PTA has attempted to introduce new evidence at the Exceptions stage of this proceeding.  We note that it is axiomatic that this Commission base its decisions on the evidence in the record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact or conclusion of law.  See 52 Pa. Code § 5.431.  Moreover, administrative agencies, such as this Commission, are required to provide due process to the parties appearing before them.  See Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984); OSBA Answer at 4.  Thus, if we were to accept the new evidence that the PTA has proffered at the Exceptions stage, we would deprive the OCA and the OSBA of the opportunity to rebut the PTA’s arguments thereto.  Accordingly, we shall decline to consider the PTA’s arguments and shall deny the PTA’s Motion. [15: 		Additionally, we find the position of the PTA to essentially seek to include its position in the nature of an amicus.  While our Regulations allow for the filing of amicus curiae briefs, see 52 Pa. Code § 5.502(d), our Regulations do not provide for the filing of amicus curiae Exceptions or Replies to Exceptions by a non-party.  See Catherine J. Frompovich v. PECO Energy Company, Docket No. C-2015-2474602 (Order entered May 3, 2018) at 7 (citing Verizon Pennsylvania Inc., et al, Docket No. C‑20066987 (Order entered August 29, 2008) (finding that amicus curiae exceptions could conflict with the just, speedy and inexpensive determination of Commission actions and proceedings per 52 Pa. Code § 1.21(a)).      ] 


C. [bookmark: _Toc91762314]Exceptions

1. [bookmark: _Toc91762315]Whether the ALJs Erred in Interpreting and Applying the October 2018 Order (CenturyLink Exception Nos. 1 and 2; OCA Exception No. 1; OSBA Exception No. 1)

Each Joint Petitioner takes issue with the ALJs’ finding that the Commission, through the October 2018 Order, mandated that a full record be developed to decide the issue of whether the TCJA qualifies as an exogenous event.  CenturyLink Exc. at 3-7; OCA Exc. at 2-5; OSBA Exc. at 3-4, 6.

a. Exceptions

In its Exception No. 1, CenturyLink argues that the ALJs erroneously interpreted the reference to a “fully developed evidentiary record” in the October 2018 Order to be a directive to create a record on the qualification and quantification of the TCJA as an exogenous event.  According to CenturyLink, the October 2018 Order did not in any explicit manner direct the Parties to develop such an evidentiary record.  CenturyLink Exc. at 3.  Rather, CenturyLink contends that when the Commission noted in the October 2018 Order that it had not had a “cause to review the impact of an event such as the TCJA,” it was merely stating that the generic investigation as to whether the TCJA qualifies as an exogenous event will be aided by the record in the annual PSI/SPI Filings of the ILECs that operate under price cap regulation.  Id. (citing October 2018 Order at 5).  In CenturyLink’s view, if the Commission had intended to develop such a specific evidentiary record, then it would have made that requirement explicit in the ordering paragraphs of the October 2018 Order.  CenturyLink further reasons that if the Commission had intended to direct or require parties to provide an evidentiary record of the TCJA’s impact, then the Commission would have directed I&E to participate in the annual ILEC PSI/SPI filings in order to enforce the development of a specific evidentiary record.  CenturyLink Exc. at 3-4.  

In its Exception No. 2A the Company submits that in interpreting the October 2018 Order as a directive by the Commission to create an evidentiary record as to the TCJA’s qualification and quantification as an exogenous event, the ALJs conflated the concept of litigation and the concept of settlement.  Thus, CenturyLink takes the position that the ALJs have erroneously required the Joint Petitioners to litigate disputed issues, which, in turn, forecloses settlement discussions.  According to CenturyLink, this would unnecessarily protract litigation in this proceeding, and would also potentially protract the PSI/SPI proceedings of other ILECs.  CenturyLink Exc. at 4-5.

Additionally, in its Exception No. 2B, CenturyLink claims that although the ALJs have recommended the rejection of the Settlement and a remand of this proceeding for evidentiary hearings, the ALJs failed to specify the scope of such hearings.  In CenturyLink’s view, creating an evidentiary record solely for the sake of creating such a record is not in the public interest.  Rather, CenturyLink opines that directing a remand is unnecessarily inefficient.  CenturyLink further claims that the ALJs failed to explain how the issue of the TCJA’s alleged qualification as an exogenous event is a factual issue requiring litigation and an evidentiary record.  In CenturyLink’s view, this issue is purely legal in nature.  CenturyLink Exc. at 6-7.
The OCA, in its Exception No. 1, likewise claims that the ALJs erred in finding that because it does not fulfill the Commission’s interests as set forth in the October 2018 Order, the Settlement cannot be approved.  The OCA submits that the scope of this proceeding is defined by the OCA’s 2018 and 2019 Complaints.  As such, the OCA argues that the Commission should serve as a neutral adjudicator in evaluating the merits of the Settlement.  In this regard, the OCA takes the position that the Commission should not judge the Settlement based upon whether it will assist the Commission in its generic TCJA investigation, because doing so would be at odds with the Commission’s commitment to be a neutral adjudicator of the 2018 and 2019 Complaints and to allow for potentially different outcomes particular to each ILEC.  Thus, according to the OCA, the Commission’s statements in the October 2018 Order regarding the development of a record in each of the ten RLEC PSI/SPI filings and the associated OCA formal complaint proceedings cannot be viewed as attempting to control a completely separate complaint proceeding involving CenturyLink.  OCA Exc. at 3-4.

The OCA also submits that on at least three occasions in their Recommended Decision, the ALJs referred to the Commission’s interest in a fully developed evidentiary record as a “request.”  OCA Exc. at 4-5 (citing R.D. at 19, 20, 25).  In the OCA’s view, a request is different from a directive or mandate.  As a result, the OCA argues that instead of adopting the ALJs’ recommendation to remand this proceeding to the OALJ, the Commission should review and approve the Settlement on its own merits as in the public interest and a fair resolution of the contested CenturyLink 2018 and 2019 PSI/SPI Filings.  OCA Exc. at 5.

Like CenturyLink and the OCA, the OSBA, is of the opinion that the ALJs erred in finding that the Settlement is not responsive to Commission directives.  The OSBA articulates its disagreement with this finding in its Exception No. 1.  First, the OSBA notes Ordering Paragraph Nos. 1 through 4 of the October 2018 Order, which: 

(1) 	stated that the Petition to Rescind Secretarial Letter and Discontinue Temporary Stay, filed by the ten ILECs, was denied; 

(2) 	directed the OALJ to timely address ILEC petitions to intervene in the outstanding PSI/SPI formal complaint proceedings; 

(3) 	directed the ILECs participating in the outstanding PSI/SPI formal complaint proceedings to continue to file their annual PSI/SPI filings pursuant to their respective Chapter 30 Plans if a final decision was not reached by the OALJ by May 1, 2019; and 

(4) 	directed the Commission’s Secretary’s Bureau to serve a copy of the October 2018 Order on various parties.  

OSBA Exc. at 3‑4 (citing October 2018 Order at 9-10).  

According to the OSBA, when these ordering paragraphs are considered, there is no basis upon which to adopt the ALJs’ conclusion that the Settlement is not responsive to Commission directives.  The OSBA explains that it signed the Settlement in an attempt to resolve this proceeding in a manner that is just and reasonable and would end the protracted litigation in this proceeding.  The OSBA insists that it did not intend to disregard the direction of the Commission in this matter, but instead concluded that given the difference of opinion that exists between itself and the Company regarding the treatment of the TCJA, the Settlement is a practical outcome.  In the OSBA’s view, the Parties, through the Settlement, have done exactly what the Commission directed by investigating and resolving how to address the effects of the TCJA in the Company’s 2018 and 2019 PSI/SPI Filings.  OSBA Exc. at 4, 6.

b. Disposition

On review of the above Exceptions, the Recommended Decision, and our October 2018 Order, we shall grant the Exceptions of each Joint Petitioner on this issue, consistent with the following discussion.  

As noted above, in our August 2019 Secretarial Letter, we notified all affected Pennsylvania Telecommunications Carriers that we were issuing a temporary stay of the investigation we initiated in our March 2018 Secretarial Letter, pending the full litigation and final adjudication of the OCA’s formal complaints against the PSI/SPI filings of the ten RLECs.  We reasoned that in doing so, “the Commission will avoid any prejudgment of any issues that remain pending before it and will have the benefit of a fully developed evidentiary record, the parties’ briefs, and the presiding ALJ’s recommended decision before any final decision is rendered.”  August 2018 Secretarial Letter at 1.  In denying the ten RLECs’ Petition to Rescind, we clarified that the scope of our temporary stay was whether the tax rate reductions resulting from the TCJA are a qualifying exogenous event under the ILECs’ respective Commission‑approved Chapter 30 Plans.  We noted, inter alia, that in the time period since we initially approved these Chapter 30 Plans, we did not have any cause to review the impact of an event such as the TCJA.  We concluded that because such an event, by magnitude, may or may not be considered within the context of the ILECs’ applicable Chapter 30 PSM’s, the OCA’s pending formal complaint proceedings were a proper forum for the exogenous event issue to be investigated and decided.  October 2018 Order at 5.

We concur with the Company, the OCA, and the OSBA that contrary to the ALJs’ finding, our above conclusion in our October 2018 Order did not rise to the level of a mandate.  Although we stated that our generic TCJA investigation would be aided by a fully‑developed evidentiary record regarding the exogenous event issue and other provisions in the RLECs’ Chapter 30 Plans, we also stated that the OCA’s formal complaint proceedings “will depend, in part, on the particular facts of each utility.”  October 2018 Order at 7, 8.  Thus, we must examine each proceeding individually and must allow for potentially different outcomes that are specific to each ILEC, based on the record in each proceeding.  Moreover, the Commission in the October 2018 Order noted that the OCA’s formal complaint proceedings are “a proper forum” for the exogenous event issue to be “investigated and decided.”  October 2018 Order at 5.  Upon review, a reasonable interpretation of this language is that the OCA formal complaint proceeding is a forum where the exogenous events issue could be decided, not that the issue had to be decided. We also point out that this Order does not decide that issue in a manner applicable to stakeholders not parties to this proceeding.  Rather, it approves a settlement whose terms end litigation of the matter among the Parties.  This is a distinction with a difference.  Also, we note that settlements do not represent binding precedent that may be applied in other proceedings.   

We are also reluctant to interpret the October 2018 Order as controlling the scope of what is a separate formal complaint proceeding initiated by a non-Commission entity.  As the OCA points out, the scope of this current proceeding is defined by the OCA’s 2018 and 2019 Complaints.  Our 2018 CenturyLink PSI/SPI Order and our 2019 CenturyLink PSI/SPI Order each found the associated CenturyLink PSI/SPI filings to be “procedurally consistent” with the Company’s Chapter 30 Plan, subject to adjustment upon resolution of the OCA’s 2018 Complaint and the OCA’s 2019 Complaint.  2018 CenturyLink PSI/SPI Order at 7; 2019 CenturyLink PSI/SPI Order at 5.  Although the Joint Petitioners did not ultimately reach a consensus in this proceeding as to whether the TCJA is an exogenous event under the Company’s Chapter 30 Plan, they reached a unanimous Settlement to resolve the OCA’s Complaints.  We note, in turn, that nothing in our October 2018 Order precluded settlement discussions in the individual PSI/SPI proceedings.  As outlined, supra, it is the policy of this Commission to encourage settlement discussion and to approve settlements, provided that they are in the public interest.  See 52 Pa. Code §§ 5.231, 69.401.  A settlement, by its very nature, represents a compromise among the parties that have entered into it, and it is tailored to resolving that particular proceeding.  It is made without prejudice to a position that a party may take in another proceeding.  See Settlement at 9, 10.  The Joint Petitioners noted that their treatment of the TCJA under the Settlement was specific to CenturyLink in Pennsylvania.  Id. at 9.  In our view, the Settlement is narrowly tailored to the resolution of the Company’s 2018 and 2019 PSI/SPI filings, and by extension, the Company’s 2020 PSI/SPI Filing.

Accordingly, we find that our October 2018 Order does not serve as a barrier to reviewing the Settlement on its merits.  As a result, we shall reverse the ALJ’s recommendation on this issue and shall grant CenturyLink’s Exception Nos. 1 and 2, the OCA’s Exception No. 1, and the OSBA’s Exception No. 1.

2. [bookmark: _Toc91762316]Whether the ALJs Erred in Reaching a Conclusion that the TCJA Qualifies as an Exogenous Event under the Company’s Chapter 30 Plan (CenturyLink Exception No. 3; OCA Exception No. 2; OSBA Exception No. 1)

Although the Joint Petitioners maintain their divergent positions as to whether the TCJA qualifies as an exogenous event under the Company’s Chapter 30 Plan, each Joint Petitioner excepts to the ALJs having reached a conclusion on this issue in their Recommended Decision.  CenturyLink Exc. at 7-12; OCA Exc. at 5-7; OSBA Exc. at 5-6.

a. Exceptions

In its Exception No. 3, CenturyLink claims that the ALJs’ finding that the TCJA qualifies as an exogenous event under the Company’s Chapter 30 Plan is without support.  CenturyLink Exc. at 7.  According to CenturyLink its Chapter 30 Plan clearly delineates that for an event to qualify for exogenous treatment, it must be outside the Company’s control and must meet one of the following additional criteria:

(a) 	Jurisdictional shifts in cost recovery when interstate revenues actually change; 

(b) 	Subsequent state or federal regulatory and legislative changes which affect revenues or expenses, to the extent they are not captured in GDP-PI; and 

(c) 	Unique changes in the telephone industry that are not reflected in the overall inflation factor as measured by GDP‑PI.

Id. (citing CenturyLink Chapter 30 Plan at 18-19).  Thus, CenturyLink insists that the ALJs have erroneously concluded that the TCJA is a qualifying exogenous event based on subparts (b) and (c) of the above CenturyLink Chapter 30 Plan language.  However, CenturyLink takes the position that because the TCJA impacts all companies in all industries operating in the United States, and not just in the telephone industry, it cannot be a change affecting “revenues or expenses to the extent not reflected in the overall inflation factor as measured by the GDP-PI.  Based on the above, CenturyLink reinforces its position that the question of whether the TCJA is an exogenous event is not a factual issue based upon the plain reading of the exogenous event provisions in the Company’s Chapter 30 Plan.  CenturyLink Exc. at 8. 

CenturyLink also opines that contrary to the ALJs’ findings, the Settlement does not render the exogenous event provision in its Chapter 30 Plan “meaningless.”  According to CenturyLink, the proper application of the exogenous event provision is used when an event impacts revenues or expenses beyond a company’s control, is specific to the telecommunications industry, and is not reflected in the GDP‑PI.  In CenturyLink’s view, the national tax change that occurred under the passage of the TCJA has already been captured in the GDP-PI.  CenturyLink notes that the rates and earnings of utilities that are governed under traditional regulation are directly tied to costs.  CenturyLink reasons that in contrast, such information is not available for ILECs that are governed under alternative regulation.  In this regard, CenturyLink restates its position that the GDP-PI component in the Company’s PSI formula cannot be easily unraveled for one component (i.e., the TCJA) because the underlying information and data, which may exist for other fixed utilities, does not exist for the Company.  Thus, in CenturyLink’s view, the ALJs have failed to understand that under an alternative regulatory scheme, the scope of what can be considered an exogenous event is limiting, rather than expansive.  CenturyLink Exc. at 8-12.

In its Exception No. 2, the OCA does not explicitly take issue with the ALJs’ finding that the TCJA qualifies as an exogenous event under CenturyLink’s Chapter 30 Plan.  Rather, the OCA objects to the ALJs’ finding that because the Joint Petitioners have failed to determine whether the TCJA qualifies as an exogenous event, the Settlement should be rejected.  The OCA reiterates its argument that the ALJs erred in finding that the October 2018 Order mandated that such a determination be reached.  The OCA contends that the resolution of the exogenous event questions of fact and law would only be an interim step in determining whether and what level of revenue change should result from each contested CenturyLink PSI/SPI Filing.  The OCA claims that although the Joint Petitioners have reserved their respective positions concerning the TCJA and the exogenous event language in the Company’s Chapter 30 Plan, they have nonetheless negotiated a unanimous Settlement which provides benefits and is in the public interest.  For example, as will be discussed in more detail in Section III.C.3, infra, the OCA trumpets the Joint Petitioners’ agreement that CenturyLink’s cumulative bank of allowed revenue increases will reflect $0.00 for 2018, 2019, and 2020.  OCA Exc. at 5-6.

Next, the OCA submits that in 2013, the Commission approved a unanimous settlement petition to resolve OSBA and OCA formal complaints against a CenturyLink tariff filing which proposed to implement a portion of the Company’s bank of allowed revenue increases in Pa. PUC v. United Telephone Company of PA. d/b/a CenturyLink, and Order, Docket No. R-2013-2367099, et al. (July 29, 2013) (2013 CenturyLink Order).  OCA Exc. at 6.  According to the OCA, the Commission approved that settlement as “a reasonable compromise” and in the public interest, even though the settlement did not resolve an “outstanding legal issue” concerning whether the language in CenturyLink’s Chapter 30 Plan permits the Company to file for mid-year changes in rates outside of the time period in which it makes its annual PSI/SPI filings.  The OCA continues that the Commission considered the narrow scope of that settlement and cautioned other ILECs that it did not set a precedent.  Id. (citing 2013 CenturyLink Order at 17-18).  The OCA asserts that the Commission should take this same approach in this current proceeding and approve the Settlement.  OCA Exc. at 6.

[bookmark: _MailAutoSig]The OCA also cites to several other contested ILEC PSI/SPI filings in which the Commission approved settlements.  The OCA specifically notes that in 2003, several ILECs petitioned the Commission for the recognition of an exogenous event as a result of certain changes in revenues and expenses.  The OCA argues that in these proceedings, each contested petition was resolved by a settlement that was based on facts specific to each ILEC.  For example, the OCA cites to Petition of Commonwealth Telephone Company for Recognition of an Exogenous Event under its Alternative Regulation Plan, Docket Nos. P‑00032020, P‑00961024F0002, P‑00961024, and R‑00027695 (Order entered July 21, 2003).  The OCA explains that in that proceeding, the Commission adopted the Recommended Decision of ALJ Herbert Smolen wherein he recommended the adoption of a settlement agreement in which the ILEC:  (1) withdrew its petition and recalculated its PSI/SPI filing without including an exogenous event factor; (2) obtained permission to amend the banking language in its then‑effective Chapter 30 Plan to allow for the banking of decreases; and (3) agreed to adjust its State Tax Adjustment Surcharge (STAS) to provide a STAS-related refund to its customers. OCA Exc. at 6, n.1.  Therefore, the OCA takes the position that instead of focusing on what the proposed Settlement does not do, the Commission should determine that the affirmative provisions of the Settlement and the agreement among the Parties will provide benefits to CenturyLink’s ratepayers, and should approve the Settlement as being in the public interest.  The OCA stresses its position that the Settlement does not seek to create a precedent but is tailored to the particular facts of CenturyLink’s Chapter 30 Plan operations and banking provisions.  Id. at 6‑7.

In its Exception No. 1, the OSBA argues that the ALJs correctly stated that the Settlement leaves the legal issue of whether the TCJA is a qualifying event under CenturyLink’s Chapter 30 Plan unresolved.  However, the OSBA restates its position that while it is certain that the TCJA is an exogenous event, it and the Company have “agreed to disagree” in order to bring this proceeding to a close.  The OSBA further argues that while the Settlement did not address this question, the OSBA’s witness Mr. Gillan assumed in his Verified Witness Statement that the TCJA was an exogenous event and demonstrated that the Settlement was in the public interest as though this issue was decided in favor of the OSBA.  As a result, the OSBA submits that this issue is no longer relevant to the more immediate question of whether the Settlement should be approved.  OSBA Exc. at 5.

The OSBA takes the position that the Commission must clarify what it wants from the Joint Petitioners in this proceeding, and from the litigants in the other ILEC PSI/SPI proceedings that are currently before the Commission.  Namely, the OSBA restates that the Joint Petitioners have proffered the Settlement in good faith to attempt to bring this proceeding to a close.  However, the OSBA claims that if the Commission concurs with the ALJs that the issue of whether the passage of the TCJA is an exogenous event that must be fully litigated in this proceeding, this will result in additional procedural and legal questions.  More specifically, the OSBA requests clarification as to whether this current proceeding is to serve as precedent for all other ILEC PSI/SPI proceedings on the issue of whether the TCJA qualifies as an exogenous event, or, in the alternative, if each proceeding should be separately litigated.  OSBA Exc. at 5-6.
b. Disposition

We have established that the scope of this proceeding is narrowly focused on the OCA’s 2018 and 2019 Complaints against the Company and the unanimous Settlement that the Joint Petitioners have proffered in attempt to resolve the OCA’s Complaints.  Therefore, we shall decline to reach a determination in this proceeding as to whether the TCJA qualifies as an exogenous event under the Company’s Chapter 30 Plan.  Rather, we reinforce that our focus in this proceeding is examining the Settlement on its merits to determine whether it is in the public interest.  See also OSBA Exc. at 5.

As the OCA notes in its Exception No. 2, in our 2013 CenturyLink Order, we approved a settlement agreement between CenturyLink, the OCA, and the OSBA to resolve the formal complaints the OCA and the OSBA made against a tariff filing the Company made to increase rates outside of the time period in which it files its annual PSI/SPI filings.  In our discussion approving the settlement, we noted that it “does not conclusively resolve the outstanding legal issue as to whether CenturyLink can implement a mid-year revenue and rate increase, based on the use of banked revenues, that is outside of the time period associated with its annual PSI/SPI Report Filings.”  Nonetheless, we found that the settlement in that proceeding represented a reasonable compromise among the parties within the narrow scope of that specific proceeding.  Additionally, we stressed that that settlement “shall not be construed as setting a precedent for other Pennsylvania ILECs subject to price cap regulation under Chapter 30.”  2013 CenturyLink Order at 17-18; OCA Exc. at 6.  We concur with the OCA that a similar approach should be taken in resolving this instant proceeding.  

Therefore, in Section III.C.3 of this Opinion and Order, infra, we shall focus on the affirmative provisions of the Settlement and whether the agreement among the Parties will provide benefits to CenturyLink’s ratepayers.  Accordingly, we shall grant the OCA’s Exception No. 2.  Additionally, we shall grant the OSBA’s Exception No. 1 as it relates to the OSBA’s arguments that the legal issue of whether the TCJA is a qualifying event under CenturyLink’s Chapter 30 Plan need not be reached in order to approve the Settlement.  On the other hand, because CenturyLink has asked us to reach a definitive conclusion as to whether the TCJA is a qualifying exogenous event, and we decline to do so in this proceeding, we shall grant the Company’s Exception No. 3, in part, and shall deny it, in part.

3. [bookmark: _Toc91762317]Whether the ALJs Erred in Concluding that the Settlement is not in the Public Interest and Should be Rejected (CenturyLink Exception Nos. 2A, 4, and 5; OCA Exception No. 3; OSBA Exception No. 2)

Each Joint Petitioner finds fault with the ALJs’ conclusion that the Settlement is not supported by substantial evidence to demonstrate that it is in the public interest.  CenturyLink Exc. at 5-6, 12-21; OCA Exc. at 7-13; OSBA Exc. at 6-10.

a. Exceptions

In addition to the arguments outlined, supra, CenturyLink, in its Exception No. 2A, also finds fault with the ALJs’ use of the substantial evidence standard of review for the Settlement.  CenturyLink argues that the term "substantial evidence" has been defined by Pennsylvania appellate courts as such relevant evidence that reasonable minds might accept as adequate to support a conclusion.  In CenturyLink’s view, the Settlement brings an efficient conclusion to this proceeding, and is in the public interest, especially in light of the relationship between this proceeding and the general TCJA matter at Docket No. M‑2018‑2641242.  CenturyLink submits that given the ALJs’ findings regarding the October 2018 Order, the Joint Petitioners are deprived of an opportunity to “agree to disagree” on the legal issue of whether the TCJA is an exogenous event.  In the Company’s view, these findings run contrary to the Commission’s policy of encouraging settlements.  CenturyLink insists that if the Commission, in its October 2018 Order, truly intended to “direct” the Parties to develop a record and litigate their respective positions on the qualification and quantification of the TCJA impact on CenturyLink, then this interpretation and application should have been raised by the ALJs early in this proceeding in order to give the Joint Petitioners an opportunity to seek review or clarification of the October 2018 Order from the Commission.  CenturyLink Exc. at 5-6. 

In its Exception No. 4, CenturyLink objects to the ALJs’ recommendation that the Company should be required to implement a negative surcharge, similar to the negative surcharge the Commission directed seventeen electric, natural gas, water, and wastewater utilities to implement in the May 2018 Order.  CenturyLink also takes issue with the ALJs’ associated finding that not increasing rates is not the same as providing a rate reduction or credit.  CenturyLink reinforces its position that in attempting to require the Company to mirror what other fixed utilities have done, the ALJs failed to understand the difference between alternative regulation and traditional rate base/rate of return regulation.  CenturyLink Exc. at 12.

Next, CenturyLink argues that because the other fixed utilities under the Commission’s jurisdiction do not operate under a Chapter 30 regulatory scheme, they do not face the competitive realities that the ILECs do.  Thus, CenturyLink opines that requiring the Company to implement a negative surcharge similar to that implemented by other fixed utilities disregards the fact that CenturyLink’s competitors will be under no such requirement and will instead be free to choose how to reflect any tax savings in their product offerings or investments.  Conversely, CenturyLink continues, the Joint Petitioners’ agreement under the Settlement that the Company will forgo banked revenues does not disadvantage CenturyLink as a competitor.  Thus, CenturyLink insists that the Settlement is in the public interest because it promotes competitive equity.  CenturyLink Exc. at 13-14.

CenturyLink also claims that the ALJs have overly simplified the matter of the unavailability of “financial data.”  More specifically, CenturyLink argues that in finding that the Company could have kept sufficient records in the time period since its Chapter 30 Plan was approved, the ALJs have overlooked the fundamental and permanent change that occurred in telecommunications regulation upon the passage of Chapter 30, such that certain reporting requirements no longer exist.  In addition, CenturyLink submits that no “negative surcharge” has ever been implemented in Pennsylvania relative to a company subject to price cap regulation under Chapter 30.  Moreover, CenturyLink notes that it operates as an ILEC that is governed under price cap regulation in thirty-seven States.  CenturyLink insists that none of the other State utility commissions in the States in which it operates as an ILEC have ordered a “negative surcharge” in light of the passage of the TCJA.  Moreover, CenturyLink states that only Arizona has an active proceeding examining the effects of the TCJA.[footnoteRef:16]  For this reason, CenturyLink submits that the ALJ’s negative surcharge recommendation is an issue of first impression that is not consistent with Chapter 30 law or the Company’s Chapter 30 Plan.  CenturyLink Exc. at 14-15. [16: 		See Arizona Corporation Commission Inquiry into Possible Modification of the Federal Income Tax Reform Rate Adjustment, Docket No. AU‑00000A‑17‑0379 (Arizona Corporation Commission Investigation); and In the Matter of the Application of Qwest Corporation d/b/a CenturyLink QC to Amend the Maximum Tariffed Rates for certain Competitive Services, Docket No. T‑01051B‑18‑0258 (CenturyLink Arizona Proceeding).  We note that no final decision has yet been reached by the Arizona Corporation Commission in the CenturyLink Arizona Proceeding.] 


In its Exception No. 5A, CenturyLink alleges that the ALJs have evaluated the Settlement based upon the incorrect assumption that the October 2018 Order requires demonstration of the TCJA’s direct impact on the Company.  In this regard, CenturyLink opines that in the October 2018 Order, the Commission did not intend to limit possible solutions in this docket to only those that are “similar” to the fixed utilities that operate under traditional rate base/rate of return regulation or only those that directly result from the passage of the TCJA.  CenturyLink also submits that the ALJs have overlooked the indirect consumer benefits of the TCJA, including the increased or sustained investment that would have not otherwise been possible.  According to CenturyLink, the overarching purpose of price cap regulation is to incent efficiency and innovation in a competitive telecommunications marketplace.  CenturyLink Exc. at 15-16.

In addition, CenturyLink argues that the ALJs overlooked that CenturyLink, as an ILEC in Pennsylvania, does not file federal income tax returns and does not have any federal income tax obligations.  CenturyLink explains that its parent company, CenturyLink, Inc., operates various subsidiaries, including CenturyLink, and files a consolidated federal income tax return on behalf of all qualifying entities and subsidiaries.  CenturyLink continues that because of offsetting Net Operating Losses (NOLs) applied on its parent company’s federal tax return, CenturyLink Inc. did not have a cash tax obligation for federal income taxes in 2018 and does not anticipate having a federal income tax liability for several years to come.  The Company submits that the amount of CenturyLink, Inc.’s federal income taxes paid in recent years has been reduced significantly or has been completely offset by NOLs carried forward that have been utilized.  CenturyLink insists that although the TCJA may have mathematically reduced the corporate rate, it would be extremely difficult and highly controversial to identify and determine, with confidence and integrity, any impact of the TCJA given the Company’s circumstances.  CenturyLink Exc. at 16.

CenturyLink further submits that the ALJs disregarded the context of the testimony of the OSBA’s witness Mr. Gillan.  According to CenturyLink, although Mr. Gillan provided his rough estimate of the potential impact of the TCJA on the Company, he also confirmed that there is no way to translate any TCJA savings to the group of services that remain in CenturyLink’s PSM in its Chapter 30 Plan.  Thus, CenturyLink submits that the Settlement is an appropriate response to the passage of the TCJA because its outcome that results in the Company forgoing the ability to bank revenues in three PSI/SPI filings closely mirrors that result achieved under Mr. Gillan’s high-level estimate.  CenturyLink Exc. at 16-17, 17 n.16 (citing R.D. at 23-24).

In its Exception No. 5B, CenturyLink contends that the ALJs erred by failing to recognize the public interest benefit of the Company’s agreement under the Settlement to forgo approximately $1.3 Million in banked revenues available for future use, in addition to agreeing to not increase any rates in its then-upcoming 2020 PSI/SPI Filing.  CenturyLink argues that by agreeing to eliminate these revenues from its cumulative bank through the Settlement, CenturyLink has agreed to no future revenue recovery opportunity for those amounts.  CenturyLink reasons that the fact that there are additional revenues in the Company’s bank does not negate the value of permanently eliminating over $1.3 Million from the Company’s bank.  According to CenturyLink, the ALJs’ ruling is also misplaced, because under their application of the “substantial evidence” standard, they have disregarded this provision of the Settlement given their finding that banked revenues are not directly based upon the TCJA’s impact in the same vein as the negative surcharge implemented by utilities governed under traditional regulation.  CenturyLink Exc. at 17, 18-19.

However, CenturyLink continues that the creation of banked revenues is what is recognized and allowed by Chapter 30 alternative regulation, and the reduction of these banked amounts represents the inability to raise rates in the future.  As such, CenturyLink submits that there is nothing about the Company’s regulatory status, Chapter 30 Plan, or the competition it faces that is similar to the seventeen utilities referenced by the ALJs in the RD that operate under traditional rate base/rate of return regulation, and who implemented a negative surcharge.  Furthermore, CenturyLink argues that the ALJs overlooked that in the Joint Application for Approval Under Chapter 11 of the Pennsylvania Public Utility Code of the Change of Control of Qwest Communications Company, LLC and For All Other Approval Required Under the Public Utility Code, Docket No. A‑2010-2176733 (Order entered October 14, 2010) (Qwest) the Commission approved a previous settlement in which CenturyLink agreed not to bank revenue increases.  CenturyLink insists that the Commission should find that the same public interest benefit exists in this current Settlement.  CenturyLink Exc. at 18-19.

In its Exception No. 5C, CenturyLink submits that contrary to the ALJs’ findings, the Settlement is supported by substantial record evidence, is in the public interest, and should be adopted without modification.  In addition to reinforcing its position that its agreement to forgo banked revenues provides a benefit to its customers, CenturyLink also points to the rate stability that the Settlement achieves for its customers through at least mid‑December 2021.  CenturyLink posits that absent this Settlement, CenturyLink would have been able to propose to raise rates in its then-upcoming 2020 PSI/SPI Filing by using both the change in the GDP-PI between 2019 and 2020 and any portion of its cumulative bank.  CenturyLink Exc. at 19-20

CenturyLink adds that the Settlement sets aside contentious and disputed arguments that would have been time consuming and expensive to continue to litigate in what has already been a lengthy proceeding.  CenturyLink argues that the ALJs have overlooked the public interest benefit of avoiding protracted litigation.  CenturyLink reasons that if the ALJs’ recommendation is adopted, more litigation and regulatory delay would occur when this proceeding is remanded.  In contrast, CenturyLink restates its argument that its competitors that are not regulated by the Commission are free to conduct business without having to maneuver through the possible imposition of a negative surcharge and having to devote resources to support the Company’s position in a remanded proceeding.  Thus, CenturyLink is of the opinion that the ALJs’ Recommended Decision should be reversed.  CenturyLink Exc. at 20-21.

In its Exception No. 3, the OCA likewise disagrees with the ALJs’ conclusion that the Settlement is not supported by substantial evidence, is not in the public interest, and should be remanded, regardless of the administrative burdens and financial costs to the Joint Petitioners.  According to the OCA, in reaching this conclusion, the ALJs have created a new standard that must be met for a settlement to be approved.  Namely, the OCA takes the position that the ALJs have unreasonably recommended that there be a fully developed evidentiary record to assist the Commission in evaluating the merits of these Settlement terms.  The OCA takes the position that the Commission should not adopt such a standard.  Instead, the OCA continues, the Commission should find that the Settlement reflects the informed judgment of the Parties that the negotiated terms are in the public interest.  OCA Exc. at 8-9, 11.

More specifically, the OCA contends that contrary to the ALJs’ findings, the Company’s agreement under the Settlement to not increase rates and to forgo the banking of allowed revenue increases in its 2018, 2019, and 2020 PSI/SPI Filings provides a benefit to consumers.  The OCA argues that as a result of these terms of the Settlement, CenturyLink’s ratepayers will see their rates for noncompetitive services remain at present levels through at least mid-December of 2021.  Thus, according to the OCA, the Settlement provides a mutually-agreed upon resolution regarding the level of revenues and rates that should result from the Company’s contested 2018 and 2019 PSI/SPI Filings, without the expense and administrative burden of full litigation of the questions of law and fact tied to the PSM recognition of the impact of the TCJA on Century’s intrastate, noncompetitive services-related tax expenses. Conversely, the OCA claims that rejecting the Settlement and litigating the exogenous event issue could result in a determination that the TCJA provided CenturyLink with zero tax savings given the testimony of CenturyLink’s witness Mr. Harper that the Company did not pay federal income taxes in 2018 and will not do so for several years.  The OCA reasons that given the facts specific to CenturyLink, the Company could see the full cumulative banked amounts resulting from the revenue increases authorized under its 2018, 2019, and then‑upcoming 2020 PSI/SPI Filings realized if this proceeding were to be fully litigated.  In the OCA’s view, the ALJs recommendation that the Commission reject the Settlement and remand this proceeding is nothing more than a “roll of the dice.” OCA Exc. at 9-10.
The OCA also cites to the testimony of both its witness Dr. Loube and the OSBA’s witness Mr. Gillan that there are significant risks and uncertainties associated with litigating the exogenous event issue.  The OCA highlights, inter alia, the testimony of both witnesses that any revenue reductions identified by litigation could be offset by the revenue amounts that the Company has already deferred that are in its cumulative bank.  As such, the OCA reinforces its position that the Settlement provides certain concessions and benefits in the form of rate stability which would not result from litigation.  OCA Exc. at 10, 11-12 (citing OCA Verified Witness Statement at ¶¶ 3, 18; OSBA Verified Witness Statement at ¶¶ 9-11).  

Additionally, the OCA echoes CenturyLink that the Company’s commitment to forgo its banked revenues for three PSI/SPI filings is similar to its commitment to forgo banked revenues as a result of the settlement in Qwest.  Like CenturyLink, the OCA submits that the Commission should find that the same public interest benefits are present in the instant proceeding and should approve the Settlement.  OCA Exc. at 10-11, 12. 

In its Exception No. 2, the OSBA joins the Company and the OCA in arguing that the ALJs erroneously found that the Settlement is not supported by substantial evidence to demonstrate that it was in the public interest.  The OSBA submits that while the electric, natural gas, and water utilities under the Commission’s jurisdiction were readily able to calculate the rate impact of the TCJA, this was because these utilities are subject to traditional ratemaking under Section 1308(d) of the Code and have detailed financial data at their disposal.  In contrast, the OSBA restates that because the ILECs are governed under Chapter 30 alternative regulation, which is a complete substitute for traditional rate base/rate of return regulation, detailed financial data is not as readily available for the ILECs as it is for traditional fixed utilities.  OSBA Exc. at 6-8.

Like the Company and the OCA, the OSBA points to the testimony of its witness Mr. Gillan that because the regulatory tools needed to attribute a portion of the federal income tax reduction resulting from the TCJA to revenues from jurisdictionally intrastate services have been discarded over the past thirty-five years, a significant complicating factor in creating “substantial evidence” is the absence of reasonable cost allocation procedures that recognize contemporary technologies and market conditions.  Therefore, the OSBA insists that it is difficult to construct the “substantial evidence” that would appear to satisfy the ALJs and that it is impossible to perform the type of TCJA impact analysis that was undertaken by traditional rate base/rate-of-return utilities.  OSBA Exc. at 8-9 (citing OSBA Verified Witness Statement at 2, ¶8 and 5, ¶20).

The OSBA asserts, however, that while Mr. Gillan explained, in detail, why the traditional tools to allocate income tax savings among different services no longer exist in the telecommunications industry, he also provided a good faith estimate, which he claimed, was a reasonable allocation to determine whether the magnitude of the concession CenturyLink made in eliminating approximately $1.4 Million in banked revenues is relatively close to the value of the reduction in federal taxes.  OSBA Exc. at 9 (citing OSBA Verified Witness Statement at ¶¶ 23-24).  According to the OSBA, while the ALJs pointed to this estimate as evidence that an analysis is possible, they overlooked that this evidence demonstrates that the Settlement is in the public interest.  The OSBA insists that Mr. Gillan has produced the best estimate available regarding the impact of the TCJA and that continued litigation is not likely to produce a different result.  As such, the OSBA asserts that the Commission should reverse the decision of the ALJs and should approve the Settlement.  OSBA Exc. at 9-10.

b. Disposition

On review, we shall reverse the ALJs’ recommendation and approve the Settlement.  As an initial matter, we concur with the Joint Petitioners that in recommending that this proceeding be remanded to the OALJ such that the Parties must develop a record and litigate their respective positions on the qualification and quantification of the impact of the TCJA’s passage on CenturyLink’s rates, the ALJs have created new standards upon which a settlement must be evaluated.  As CenturyLink observes, if this standard were to be adopted, the Joint Petitioners would not be accorded an opportunity to agree to disagree on the legal issue of whether the TCJA qualifies as an exogenous event.  In short, such a standard would run contrary to the very nature of a settlement, which reflects a compromise among the settling parties.  We have determined above that our October 2018 Order did not preclude settlement agreements in the individual ILEC PSI/SPI filings made after the passage of the TCJA.  In turn, the October 2018 Order does not override our ability to review this current Settlement on its merits.  On review of the Settlement, we are of the opinion that contrary to the ALJs’ conclusions, the proposed Settlement is one that balances the concerns of all Parties involved and is in the public interest.  

Namely, we echo the Joint Petitioners that there are a number of settled issues within the Settlement that are beneficial to CenturyLink’s ratepayers.  First, we note the Company agreed not to raise rates under its 2020 PSI/SPI Filing, and also agreed to eliminate from its cumulative bank the annual noncompetitive revenue increase amounts authorized under its 2018, 2019, and 2020 PSI/SPI Filings.  Although we acknowledge the veracity of the ALJs’ statement that agreeing not to increase rates is not the same as providing a reduction or credit, such as the fixed utilities governed under traditional rate base/rate or return regulation have done, we find no violation of the public interest as a result of the Joint Petitioners’ approach under the Settlement.  

As each Joint Petitioner has articulated, CenturyLink is governed under Chapter 30 price cap alternative regulation.  This represents a complete substitute for traditional rate base/rate of return regulation in Pennsylvania for the subset of intrastate noncompetitive services within CenturyLink’s price cap model.  Therefore, the Company’s rates are not cost-based, but are instead tied to the overall inflation factor as measured by the percent change in the GDP-PI from year to year.  See CenturyLink Verified Witness Statement at 4-5; OCA Statement in Support at 3; OSBA Verified Witness Statement at 5-6.  

Accordingly, as the Joint Petitioners note, given the changes in regulation of the telecommunications industry at both the federal and state levels, CenturyLink’s financial and regulatory accounting framework is not set up to support traditional rate base/rate of return type inquiries.  For example, the Company has been granted reduced reporting requirements under Section 3015(g) of Chapter 30.  Section 3015(g) restricts, in pertinent part, the Commission’s filing and audit requirements for CenturyLink to: 

(2) 	An annual financial report consisting of a balance sheet and income statement.

*	*	*

(6) 	An annual access line report.

(7) 	An annual statement of gross intrastate operating revenues for purposes of calculating assessments for regulatory expenses.

66 Pa. C.S. § 3015(g).  See also, OCA Exc. at 11-12.  Thus, as the Joint Petitioners note, CenturyLink, and other ILECs, do not have the detailed and readily financial information that other fixed utilities have, because Chapter 30 does not require ILECs to report financial information at such a detailed level.  As a result, we concur with CenturyLink and the OCA that the ALJs’ finding that CenturyLink could have kept sufficient records since the passage of Chapter 30 is inapposite.

For these reasons, we find that the Joint Petitioners’ agreement that the Company refrain from increasing revenues under its 2020 PSI/SPI Filing and to eliminate its cumulative banked amounts under its 2018, 2019, and 2020 PSI/SPI Filings provides an affirmative public benefit.[footnoteRef:17]  The reality of the price cap form of alternative rate regulation under which CenturyLink is governed is banked revenues.  CenturyLink’s cumulative bank has been properly accumulated pursuant to its Chapter 30 Plan and the annual Commission orders approving the Company’s annual PSI/SPI Filings.  Banked revenues represent future price increase opportunity, and the reduction of those amounts in the Company’s cumulative bank represents the inability to raise rates in the future.  CenturyLink Exc. at 16-17.  Under the Settlement, the Company has agreed to eliminate the $473,890 it added to its cumulative bank under its 2018 PSI/SPI Filing and the $438,621 it added to its cumulative bank under its 2019 PSI/SPI Filing, representing a total reduction of $912,511 to its cumulative bank.[footnoteRef:18] [17: 		We note that under its 2020 PSI/SPI Filing, the change in the GDP-PI between the first quarter of 2019 and the first quarter of 2020 yielded a maximum allowed annual noncompetitive revenue increase for the Company of $341,020.  However, CenturyLink honored its commitment under the Settlement not to raise rates in this filing.  CenturyLink 2020 PSI/SPI Order at 2, 4.]  [18: 		Based upon the Company’s maximum allowed annual noncompetitive revenue increase under its 2020 PSI/SPI Filing, the exact amount of banked revenues that the Company has agreed to forgo under the Settlement and to refrain from using in the future is $1,253,231.  This consists of the $473,890 revenue increase authorized under its 2018 PSI/SPI Filing, the $438,621 revenue increase authorized under its 2019 PSI/SPI Filing, and the $341,020 revenue increase authorized under its 2020 PSI/SPI Filing.  [$473,890 + $438,621 + $341,020 = $1,253,531].  We further note that CenturyLink did not implement any of portion of the annual noncompetitive revenue increase authorized under its 2021 PSI/SPI Filing.  See 2021 CenturyLink PSI/SPI Order at 3-4. ] 


We concur with the Joint Petitioners that this result under the Settlement is preferable to continued litigation of the Company’s 2018 and 2019 PSI/SPI Filings.  We specifically note the testimony provided by the OSBA’s witness Mr. Gillan, wherein he provided a good faith estimate of a reasonable allocation of tax savings to determine whether the magnitude of the concession extracted from CenturyLink under the Settlement is relatively close to the value of the reduction in federal taxes.[footnoteRef:19]  Although the ALJs cited to Mr. Gillan’s testimony for the basis that the Joint Petitioners failed to produce substantial evidence, we find that Mr. Gillan’s analysis, instead, appears to validate the benefits provided by the Settlement.  Namely, Mr. Gillan’s analysis demonstrates that the $1,253,531 in revenue increases that the Company will permanently forgo as a result of the Settlement is commensurate with the amount that it would forgo if this proceeding were to continue to be litigated.  OSBA Verified Witness Statement at 6-7.  Although we acknowledge that Mr. Gillan’s analysis is a “rough estimate” based upon several assumptions, we also find that it represents the best evidence available on the record upon which to make a decision.  Thus, we echo the OSBA that the Settlement is reasonable in magnitude. [19: 	The Joint Petitioners’ Verified Witness Statements were informed by the Parties’ discovery.  OCA Exc. at 2, n.11.] 


Moreover, as the OCA pointed out, if this proceeding were to be fully litigated, CenturyLink’s existing cumulative banked amounts could allow the Company to offset, or make short-lived, any rate decrease tied to the quantification of tax savings recognized as a result of the passage of the TCJA.  As previously noted, CenturyLink’s cumulative bank was in excess of $9.6 Million before it made its 2018 and 2019 PSI/SPI Filings.  Absent the proposed Settlement, CenturyLink would also be able to add an additional $1.2 Million to its cumulative bank as a result of its 2020 PSI/SPI Filing.  Thus, CenturyLink’s agreement to postpone any rate increase requests and to forgo part of its cumulative bank protects consumers.  See OCA Verified Witness Statement at 9; OCA Exc. at 10.

In a similar vein, we find the resulting rate stability provided by the Settlement to be a benefit.  As previously noted, in accordance with the terms of the proposed Settlement, CenturyLink did not implement any revenue increases that would have otherwise been authorized under its 2020 PSI/SPI Filing.  Thus, the Settlement ensured rate stability for CenturyLink’s ratepayers through at least mid-December of 2021.  The record indicates that nearly 27,000 residential and business basic service customers, E911 providers, 9,000 customers with customer calling features or Caller ID, and many businesses with data circuits in CenturyLink’s service territory benefitted as a result.  CenturyLink Verified Witness Statement at 10.  See also CenturyLink Exc. at 20.[footnoteRef:20]   [20: 		We note that the Company did not mark these figures as proprietary in either its Verified Witness Statement or its Exceptions.] 


Additionally, as we have declined to reach a resolution on the merits of the exogenous event in this proceeding, we concur with the Joint Petitioners that the Settlement provides the benefit of conserving resources.  More specifically, the Settlement will result in significant savings of time and expenses for all parties involved by avoiding the necessity of further administrative proceedings, as well as possible appellate court proceedings.  Thus, for the reasons stated herein and in the settling Parties’ Statements in Support and in their Verified Witness Statements, we concur with the Joint Petitioners that the Settlement is in the public interest.

However, before concluding this section, we wish to reinforce that the scope of the instant Settlement is narrowly focused.  The Settlement applies only to the amicable resolution of the Company’s 2018 and 2019 PSI/SPI Filings and, by extension, its 2020 PSI/SPI Filing.  Therefore, it may not be used as a precedent in future annual PSI/SPI Filings made by the Company.  Further, it shall not be construed as setting a precedent for other Pennsylvania ILECs subject to price cap regulation under Chapter 30.  See 2013 CenturyLink Order, supra.

Based on the forgoing, we shall grant CenturyLink’s Exception Nos. 2A, 4, and 5, the OCA’s Exception No. 3, and the OSBA’s Exception No. 2.  Thus, we shall also grant the Joint Petition and adopt the Settlement, without modification.
IV. [bookmark: _Toc91762318]Conclusion

Based upon our review of the record in this proceeding, we shall:  (1) reverse the Recommended Decision of ALJs Cheskis and Meyers; (2) grant the Exceptions of CenturyLink, in part, and deny them, in part; (3) grant the Exceptions of the OCA and the OSBA; (4) approve the Joint Petition for Settlement, without modification; and (5) deny the PTA Petition and the PTA Motion, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by The United Telephone Company of Pennsylvania LLC d/b/a CenturyLink on June 22, 2020 are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Exceptions filed by the Office of Consumer Advocate on June 22, 2020 are granted, consistent with this Opinion and Order.

3. That the Exceptions filed by the Office of Small Business Advocate on June 22, 2020 are granted, consistent with this Opinion and Order.

4. That the Joint Petition for Settlement, filed by the United Telephone Company of Pennsylvania LLC d/b/a CenturyLink, the Office of Consumer Advocate, and the Office of Small Business Advocate is granted and the Joint Settlement is thereby approved in its entirety, without modification, consistent with this Opinion and Order.

5. That the Petition to Intervene or, In The Alternative, Motion For Leave To Accept Exceptions, filed by the Pennsylvania Telephone Association on June 22, 2020, is denied, consistent with this Opinion and Order.  
6. That the Recommended Decision of Deputy Chief Administrative Law Judge Joel H. Cheskis and Administrative Law Judge Benjamin J. Meyers, issued on June 2, 2020, is reversed, consistent with this Opinion and Order.

7. That the Formal Complaints filed by the Office of Consumer Advocate at Docket Nos. C-2018-3005400 and C-2019-3012876 are deemed satisfied.

8. That this proceeding be marked closed.
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							Rosemary Chiavetta
							Secretary
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ORDER ADOPTED:  January 13, 2022 

ORDER ENTERED:  January 13, 2022
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