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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration are the Exceptions of B&Z Holdings, LLC (B&Z or Complainant) dated November 17, 2020, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero issued on October 28, 2020.  Reply Exceptions were filed by respondent PECO Energy Company – Electric (PECO or Respondent) on December 1, 2020.  B&Z’s Formal Complaint (Complaint) filed February 28, 2020, was an appeal of a Commission’s Bureau of Consumer Services (BCS) decision in BCS Case No. 3700383 issued January 16, 2020.[footnoteRef:2]  ALJ Vero found that the Complainant failed to carry its burden of proving that PECO had violated a statute over which the Commission has jurisdiction, or a Commission Regulation or Order when PECO transferred a tenant’s arrearage to the Complainant’s account upon discovering foreign load at the service address for which the Complainant was the owner of record.  ALJ Vero also rejected the Complainant’s contention that there are excessive charges on its account.  For the reasons stated below, we will deny, in part, and sustain, in part, the Exceptions and adopt the Initial Decision, as modified, consistent with this Opinion and Order. [2:  	Appeal of a BCS informal complaint decision is a de novo review conducted by either an ALJ or a special agent.  52 Pa. Code § 56.173(a).] 


Procedural History

On February 28, 2020, the Complainant filed its Complaint alleging that the Respondent had transferred to it the account of the Complainant’s tenant at 1615 North Allison Street, Philadelphia, PA 19131 (Service Address), which is owned by the Complainant, upon discovering foreign load on the tenant’s account.  The Complainant also averred that the Respondent had maintained the account in the Complainant’s name after confirming that the foreign load no longer existed and, consequently, accrued excessive charges on that account.

On April 2, 2020, the Respondent filed an Answer to the Complaint denying all material allegations of the Complaint and averring that it had provided proper notice of the foreign wiring condition, which was identified on May 17, 2018, at the Complainant’s rental property, located at 1615 N Allison St. - 1st Fl., Philadelphia, PA 19131.

By Initial Telephonic Hearing Notice (Notice) dated May 15, 2020, an Initial Call-In Telephonic Hearing (Hearing) was scheduled for June 26, 2020.  The Notice provided instructions for participation in the Hearing by the Parties and any witnesses.

By Prehearing Order dated and served on May 26, 2020, ALJ Vero confirmed the date and time and procedures for the scheduled Hearing.

By Corrected Prehearing Order also dated May 26, 2020, ALJ Vero corrected a mistaken reference to the date of the scheduled Hearing that was contained in the Prehearing Order.

The Hearing occurred as scheduled on June 26, 2020.  Both the Complainant and the Respondent were represented by legal counsel.  The Complainant introduced the testimony of one witness and introduced no exhibits into evidence.  The Respondent introduced the testimony of two witnesses and introduced five exhibits into evidence.  A transcript of the Hearing containing 258 pages was produced.

By Initial Decision issued on October 28, 2020, the ALJ denied the Complaint and directed the Commission Secretary to mark the docket closed.

The Initial Decision was served under Secretarial Letter dated October 28, 2020.  The Secretarial Letter directed that Exceptions be filed within twenty (20) days of the date of the Secretarial Letter, i.e., November 17, 2020, and that Replies to Exceptions be filed within ten (10) days of the date Exceptions are due, i.e., November 27, 2020.[footnoteRef:3] [3:  	It is noted that November 27, 2020 was a holiday.  Therefore, Replies to Exceptions were due November 30, 2020.] 


[bookmark: _Hlk89855607]The Complainant filed its Exceptions to the Initial Decision on November 17, 2020.

On November 24, 2020, the Respondent filed and served its Motion for Extension of Time to File Reply Exceptions (Motion).  The Motion averred that the Respondent did not receive the Complainant’s Exceptions until a hard copy was delivered on November 24, 2020, and that it did not have sufficient time to prepare its Replies to Exceptions before they were due.

The Respondent’s Motion being unopposed, by Secretarial Letter dated December 1, 2020, the Commission extended the due date for Replies to Exceptions to December 2, 2020.

On December 1, 2020, the Respondent filed and served its Reply Exceptions.

Discussion

A.	Legal Standards

1.	Burden of Proof

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, it must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Co. of Pa., 72 Pa. P.U.C. 196 (1990).  Such a showing must be more convincing by even the smallest amount than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 54 (1950).  Additionally, the Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon presentation by the Complainant of evidence that initially satisfies the burden of proof, the burden of going forward with the evidence (burden of persuasion) to rebut the evidence of the Complainant shifts to Respondent.  If the evidence presented by the Respondent is of co-equal weight to that of the Complainant, the Complainant’s burden of proof has not been satisfied.  The Complainant would then be required to provide additional evidence to rebut Respondent’s evidence.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission, in this case the Complainant.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milkie).

2.	Foreign Load

The term “foreign load” refers to the situation where a customer’s meter registers utility usage not exclusive to the customer’s dwelling unit or its occupants.  In 1993, the General Assembly amended the Code to include 66 Pa. C.S. § 1529.1 to address foreign load issues.[footnoteRef:4]  Section 1529.1 provides as follows: [4: 	Section 1529.1 was added to the Code by the enactment of Public Law 379, No. 54, on July 2, 1993, with an effective date of September 1, 1993.] 


§ 1529.1. Duty of owners of rental property.

(a) Notice to public utility.--It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account.--Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice.--Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

66 Pa. C.S. § 1529.1

Thus, the owner of a rental property is responsible for the payment of utility services where there are one or more dwelling units not individually metered.  The phrase “not individually metered,” as used in Section 1529.1, is not defined in the Code or our Regulations.  See 1-A Realty v. Pa. PUC, 63 A.3d 480, 483 (Pa. Cmwlth. 2013) (1‑A Realty).  However, since the enactment of Section 1529.1 of the Code in 1993, we consistently have defined “not individually metered” in our decisions as the “utility meter for the unit is registering a foreign load, or usage not exclusive to the dwelling unit or its occupants.”  Id. at 483 (citations omitted)

[bookmark: _Hlk505159165][bookmark: _Hlk89707196]In Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C‑2008-2056428 (Commission Opinion and Order entered May 21, 2010) (Ace Check Cashing), we explained the operation of Section 1529.1.  Specifically, Subsection (a) of Section 1529.1 establishes an affirmative duty on the owner of a property to notify the utility if a residential building contains “one or more dwelling units, not individually metered.”  If the landlord provides the required notice, Subsection (b) requires the utility to list the account with the foreign load in the landlord’s name and hold the landlord responsible for the payment for utility services rendered to the account.  If the landlord fails to provide the required notice, Subsection (c) places an affirmative duty on the utility to proceed as if the notice had been provided.  Thus, a utility has an affirmative duty to investigate a foreign load or high bill complaint, and if the utility discovers the presence of a foreign load, the utility is required to list the account in the landlord’s name and hold the landlord responsible for the payment for utility services rendered to the account.  Ace Check Cashing, supra.

Accordingly, once a foreign load is verified on a tenant’s service, the utility is to list the account in the property owner’s name and hold the property owner financially responsible for the current balance and any arrearages[footnoteRef:5] on the account.  It is only after the landlord corrects the foreign load, as verified by the utility, that the utility must re-list the account back in the name of the tenant; however, the landlord remains responsible for any arrearage on the tenant’s account that existed prior to when the utility verified that the foreign load was corrected.  Ace Check Cashing.  The utility must pursue collection of any unpaid amounts on the foreign load affected account from the landlord, and not from the tenant. [5: 	As clarified in Glen DeHaven v. PECO Energy Company, Docket No. C‑2017-2585680 (Order entered March 23, 2018) and Richard Dina v. PECO Energy Company, Docket No. F-2017-2592410 (Order entered March 23, 2018), the utility shall transfer to the landlord only the account arrearages that accumulated at the premises/service address where the foreign load is found to exist and shall exclude any prior debts of the tenant that had been accumulated at another service address, which the utility transferred, pursuant to 52 Pa. Code § 56.35, to follow the financially-responsible tenant to the foreign load-affected premises.] 


As we explained in McGee v. PPL Electric Utilities Corp., Docket No. C‑2016-2549952 (Opinion and Order adopted and entered July 12, 2018 (McGee)), § 1529.1 is intended to protect residential tenants from the loss of utility service because another customer has service terminated by the utility.  It recognizes that the property owner is in a better position to know about and correct the existence of the foreign load than is a tenant.  The operation of Section 1529.1 provides an incentive for the landlord to correct the foreign load situation resulting from the wiring, plumbing, or piping for which the landlord is responsible.

After the foreign load is corrected by the landlord and the correction is verified by the utility, the utility is to place the account back into the tenant’s name.  However, the landlord remains responsible for any arrearages on the tenant’s account.  This rule applies even if the amount of usage attributable to foreign load is considered de minimus.  The Commission does not have jurisdiction over disputes concerning the financial responsibilities of private parties, such as the landlord and tenant, and such matters are to be resolved in the Courts of Common Pleas.  George W. Kopf, Jr. v. PECO Energy Company, Docket No. C-2012-2332993, (Opinion and Order entered June 13, 2013) (Kopf).

After the landlord corrects the foreign load the utility should verify the correction, and once verified, the utility thereafter shall re-list the account back in the name of the tenant.  (Emphasis added).  However, after the utility re-lists the account in the tenant’s name, the tenant is responsible for any services rendered to the account from that point forward.  McGee, supra, at 25-26, see, also, Kopf, at 9, Ace Check Cashing, at 7.  This obligation on the utility to re-list the account back in the name of the tenant is absolute so that the landlord is no longer being charged on an account that has ceased to have foreign load.

3.	Commission Authority When Exceptions Have Been Filed

When Exceptions to an Initial Decision are filed the Commission has plenary authority in the case.  See 66 Pa. C. S. § 335(a).  This includes the power to conduct its own fact finding, to adopt or reject the Initial Decision, or to come to an entirely different decision.  See A. Romeo v. Pa. PUC, 154 A.3d 422 (Pa. Cmwlth. 2017), Energy Pipeline Co. v. Pa. PUC, 662 A.2d 641 (Pa. 1995).

B.	ALJ’s Initial Decision

In her Initial Decision, the ALJ made forty Findings of Fact and reached seven Conclusions of Law.  I.D. at 2-7, 15-16.  These Findings, Conclusions and any other factual determinations contained in the Initial Decision are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

After thoroughly addressing the testimony and exhibits adduced in this proceeding, ALJ Vero determined that the Complaint should be denied because the Complainant failed to sustain its burden of proof that the Respondent violated a statute over which the Commission has jurisdiction, a Commission Regulation, or a Commission Order when placing and keeping electric service for the first-floor unit of the Service Address in the Complainant’s name.  We find that in so determining the ALJ is only partly correct, as will be explained infra.

In the Initial Decision the ALJ made the following Findings of Fact:

1. The Complainant is B&Z Holdings, LLC, whose business address is 528 Street Road, Southampton, PA 18966.  Tr. 11-12, 20.

2. The Respondent is PECO Energy Company.

3. Nelli Belder and Michael Belder are the principal members of B&Z Holdings, LLC.  Tr. 12.

4. B&Z Holdings, LLC owns the property at 1615 N. Allison Street, Philadelphia, PA 19131, the Service Address.  Tr. 11-12.

5. The Service Address is a duplex with a tenant on the first floor and a tenant on the second floor.  Tr. 17-18.

6. The first-floor tenant has sole control and possession of the basement at the Service Address.  Tr. 18.

7. The Service Address has electric residential heating service.  Tr. 112.

8. On May 9, 2018, Henry Caraway, the first-floor tenant at the Service Address, contacted PECO to report a high bill dispute as well as his suspicion that his PECO bills were impacted by foreign wiring.  Tr. 40, 159, 168-69, PECO Exhibit 3.

9. On May 17, 2018, PECO field technician, Steve Murray visited the Service Address and found that a light fixture in the common hallway, as well as a light fixture on the porch, were connected to the first-floor tenant’s meter.  Tr. 41-42, 62, 64, PECO Exhibit 3.

10. Mr. Murray orally informed Mr. Caraway of the existence of the foreign load on his meter as well as of the existence of two strips of electric baseboard heat that were in the basement of the property that the tenant did not know were on at the time.  Tr. 90, 160‑61, PECO Exhibit 3.
11. When foreign wiring is detected, PECO’s legal team searches the public records for the mailing address of the landlord/owner of the service address.  Tr. 113.

12. PECO’s legal team used public records to identify 1051 County Line Road Unit, Huntington Valley, PA 19006 as the mailing address for B&Z Holdings LLC.  Tr. 114, PECO Exhibit 3.

13. On May 18, 2018, PECO issued a letter to Mr. Caraway explaining its finding of the foreign load on his meter and that the electric service would be transferred into the name of landlord until the wiring was properly corrected.  PECO Exhibit 3.

14. Mr. Caraway did not pursue the high billing issue further.  Tr. 174.

15. On May 18, 2018, PECO issued a letter to B&Z Holdings, LLC, detailing its finding of a foreign load on the meter serving the first-floor unit of the Service Address and that the electric service would be transferred into the name of landlord until the wiring was properly corrected.  PECO Exhibit 3.

16. PECO’s May 18, 2018 letter to B&Z Holdings, LLC was mailed to 1051 County Line Road Unit, Huntingdon Valley, PA, 19006.  Tr. 35.  PECO Exhibit 3.

17. The May 18, 2018 letter to B&Z Holdings, LLC included the following instructions for the landlord: “[T]he service can only go back into your tenants name if you have your electrician correct the wiring for each apartment.  If you have completed the repairs, or have questions regarding this matter, please telephone 844-542-6164.”  PECO Exhibit 3, Tr. 176‑77, 185.

18. On May 21, 2018, PECO transferred Mr. Caraway’s outstanding balance of $1,319.64 to an account created for B&Z Holdings, LLC.  Tr. 112-13, PECO Exhibit 1.

19. Due to non-payment of billed charges, a security deposit of $280.00 was assessed against the Complainant in September 2018 and billed to the Complainant in three installments of $140.00, $70.00 and $70.00.  Tr. 119, 243.

20. There were no payments made to B&Z Holdings, LLC’s account with PECO from May 21, 2018, to August 21, 2019.  PECO Exhibit 1.

21. On or before April 2019, PECO began collection proceedings against the Complainant.  Tr. 237, 240-43.

22. As part of its collection activities, PECO mailed certified termination notices to the Service Address and to the 1051 County Line Road Unit address the Respondent had for the Complainant.  Tr. 240-43.

23. In April of 2019, Nelli Belder contacted PECO regarding the termination notices and provided the Respondent with a current mailing address for the Complainant: P.O. Box 506, Southampton, PA 18966.  Tr. 192, 237-39, 240.

24. During the April 2019 communication with PECO, Nelli Belder was informed orally that once the foreign wiring was corrected the tenant could apply to PECO to obtain service in their name.  Tr. 192.

25. Beginning in May of 2019, PECO changed the billing address for the Complainant to P.O. Box 506, Southampton, PA 18966.  Tr. 239, PECO Exhibit 2.

26. In May or June of 2019, Complainant had an electrician visit the Service Address regarding the foreign wiring.  Tr. 35-36.

27. On December 20, 2019, Nelli Belder contacted PECO to inform the Respondent that the foreign wiring issue at the Service Address was corrected.  Tr. 121, 143, 178.

28. On January 6, 2020, a PECO high bill field investigator, Mary McQuilkin, visited the Service Address to conduct a high bill field follow-up investigation.  Tr. 38, 63-64, PECO Exhibit 4.

29. During her January 6, 2020 visit at the Service Address, Ms. McQuilkin confirmed that no foreign load existed on the first-floor meter.  Tr. 72-73, PECO Exhibit 4.

30. Ms. McQuilkin reported back to her office the results of her January 6, 2020 field visit to the Service Address.  Tr. 94, 96.

31. The results of Ms. McQuilkin’s January 6, 2020 visit were reported in writing to B&Z Holdings, LLC, instructing the Complainant that its tenant could apply to place electric service in his or her name.  Tr. 94, 96, 146-47.

32. On May 9, 2019, Nelli Belder filed an informal complaint with BCS at BCS Case No. 3700383.  PECO Exhibit 5.

33. On January 14, 2020, BCS issued a decision dismissing the informal complaint at BCS Case No. 3700383 and informing the Complainant that “the tenant may apply for service in their name.”  Tr. 192, 194-95, PECO Exhibit 5.

34. PECO has not received an application for service following the discovery of foreign wiring on the first-floor meter of the Service Address.  Tr. 180.

35. If a new tenant does not apply for service in their name, the landlord’s account will continue to be billed unless the landlord requests that the service to the service address be disconnected.  Tr. 146.

36. The Complainant did not contact PECO to request that the service be disconnected or be placed back in the original tenant’s name after the foreign wiring repairs were confirmed by PECO.  Tr. 146-47.
37. B&Z Holdings, LLC has been the customer of record for the Service Address from May 21, 2018, to the date of the hearing.  Tr. 168.

38. In 2019, there were four payments made in the Complainant’s account for the first-floor unit of the Service Address.  Tr. 114-15, 119, PECO Exhibit 2.

39. There were no payments made in the Complainant’s account for the first-floor unit of the Service Address in 2018 or 2020.  Tr. 115, 119, PECO Exhibit 2.

40. As of the day of the hearing, the Complainant’s outstanding bill with PECO was $7,805.34.  Tr. 119.


In the Initial Decision the ALJ also made the following Conclusions of Law:

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The party filing the Complaint bears the burden of proving by a preponderance of the evidence that she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).

3. Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).

4. The Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and W. Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).
5. If the mobile home or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  66 Pa.C.S. § 1529.1(b).

6. Once the foreign load is corrected by the landlord and verified by the utility, the utility must place the account back in the name of the tenant.  However, the arrearage, if any, remains with the landlord.  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).

7. A utility does not have an obligation to monitor the consumption and usage habits of the ratepayer and to immediately apply the most advantageous rate.  Rather, the duty is on the customer to contact the utility and to seek review.  City of Pittsburgh v. Duquesne Light Co, 54 Pa. PUC at 462; Mauro v. Duquesne Light Company, 69 Pa. PUC at 108; Victory Condominium Assoc. v. PECO Energy Co., Docket No. C-2011-2268126 (Order entered September 27, 2012); KA at Fairless Hill, LP v. PECO Energy Co., Docket No. C-2017-2592335 (Opinion and Order entered December 17, 2018); Springfield Twp. v. Pa. Pub. Util. Comm’n, 676.

C.	Exceptions and Reply Exceptions

1.	Exceptions

Though not individually numbered, the Complainant’s Exceptions are capable of being described as four separate contentions.

The first Exception relates to the use by the Respondent of what is characterized as an “incorrect” address for the Complainant from the date of discovery of foreign load on the tenant’s account, May 17, 2018, until April 2019.  During this time period, all mailings from the Respondent to the Complainant were sent to what was the Complainant’s address in 2010.

The second Exception relates to the Respondent’s failure to transfer the Service Address account back into the name of the tenant upon the Respondent’s confirming that the previously existing foreign load had been corrected.

The third Exception relates to allegedly “abnormal” bills for the Service Address arising after the date when the Service Address account should have been re-listed in the name of the tenant.

The fourth Exception relates to the supposed improper use of hearsay evidence by the ALJ in arriving at her decision.

2.	Reply Exceptions

The Respondent replied to the Complainant’s first Exception by stating that the address it used during the period from the discovery of foreign load until being advised by the Complainant of a different address was the one it found by a search of public records.

The Respondent replied to the Complainant’s second Exception by averring that the ALJ had followed the requirements of 66 Pa. C.S. § 1529.1, upon discovering a foreign load situation at the Service Address, placing the account into the name of the landlord, the Complainant.  The Respondent did not specifically address the question of its obligation to re-list the account in the name of the tenant upon its verification that the foreign load situation had been corrected.

The Respondent replied to the Complainant’s third Exception by stating that once the service was transferred to the Complainant, the Complainant was billed for actual, not estimated, usage at the property.  The Respondent further averred that up until the time of the Hearing it had no complaint from the customer of record, the Complainant, that a high billing issue persisted after the foreign load was corrected.

The Respondent did not reply to the Complainant’s fourth Exception.

D.	Disposition

Before addressing the Exceptions, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth 1984).  Therefore, any issue that we do not specifically address or delineate in this decision shall be deemed to have been duly considered and denied without further discussion.

At the outset as we noted, supra, Nelli Belder filed the Complaint on behalf of B&Z Holdings, LLC.  Consequently, due to inadvertent oversight Nelli Belder was listed as the Complainant instead of B&Z Holdings in the Commission’s case tracking system.  ALJ Vero recognized the issue in the Initial Decision and stated in Footnote 1 that the case caption was corrected to reflect that B&Z Holdings, LLC is the Complainant, as Nelli Belder was incorrectly identified in the case.  Therefore, this order uses B&Z Holdings, LLC.  Also, the Secretary’s Bureau shall change the case tracking system information to accurately reflect Parties to this proceeding.

1.	First Exception

The Respondent presented uncontradicted evidence that the address for the Complainant that it used during the period from the discovery of foreign load until being advised by the Complainant of a different address was the one it found by a search of public records.  Tr. at 25, PECO Exh. 3.  Specifically, the Respondent’s legal department conducted a search of the Philadelphia tax records and that search produced the address 1051 County Line Road Unit, Huntingdon Valley, PA 19006.  Consequently, the Respondent used that address for the Complainant until informed of a different address by the Complainant.  We have previously directed utilities, when there is a foreign load situation, to “exercise diligence in verifying the name of a property owner through available means (such as checking publicly-available property records).”  McGee, supra at 30.  This is exactly what the Respondent here did.  The Complainant’s failure to ensure that its correct mailing address was available to the Respondent is attributable only to the Complainant itself.

Consequently, we shall deny the Complainant’s first Exception.

2.	Second Exception

The evidence adduced at the Hearing in this case makes it abundantly clear that the Respondent did not re-list the account at the Service Address in the name of the tenant upon verifying that the foreign load had been corrected.  Foreign load was discovered by the Respondent on May 17, 2018.  Tr. at 113, PECO Exh. 3.  The discovery of the foreign load resulted from an on-site investigation by the Respondent in response to an inquiry by the Service Address’s first-floor tenant that his bills seemed high and that he suspected there was foreign load.  The Respondent’s on-site investigation confirming foreign load on the tenant’s account caused the Respondent to transfer the account balance to a new account in the Complainant’s name and begin billing the Complainant as of May 17, 2018, in accordance with the requirements of 66 Pa. C.S. § 1529.1.  On December 20, 2019, the Complainant notified the Respondent that the foreign load had been corrected.  Tr. at 143.  The Respondent conducted a second on-site investigation at the Service Address on January 6, 2020, and verified that the previously existing foreign load had been corrected.  Tr. at 63, 72-74, PECO Exh. 4.  However, the Respondent did not re-list the account in the name of the tenant at that time, nor had it done so more than five months later when the Hearing was held.  Tr. at 113, PECO Exh. 2.  Such failure to re-list the account in the tenant’s name upon verification by the utility that the foreign load had been corrected violates the clearly expressed requirement established in our decisions in Ace Check Cashing, at 25-26, Kopf, at 9, and McGee, at 7.  To the extent that the ALJ’s Findings of Fact Nos. 24, 31, 33, 34, 35 and 36 imply approval of the Respondent’s failure to re-list the account in the tenant’s name as soon as correction of the foreign load was verified, they are disapproved.[footnoteRef:6]  We also note that the ALJ’s Conclusion of Law No. 6 is accurately stated (“Once the foreign load is corrected by the landlord and verified by the utility, the utility must place the account back in the name of the tenant.”).  However, in this instance, the Respondent offered testimony to the effect that after it verified the correction of the foreign load situation it was then incumbent on the Complainant to either make the tenant request that the account be placed in his or her name or to have the service discontinued.  Tr. at 180-183.  If this were, in fact, the correct procedure (which it is not), the landlord would be responsible for charges accruing on the account after the foreign load had been corrected or risk serious consequences by discontinuing utility service to an occupied dwelling.  Immediately re-listing the account in the name of the tenant upon verification of the foreign load having been corrected avoids this dilemma.  If the tenant thereafter fails to pay the utility’s bills going forward normal collection activity can be initiated.  Even if the previous tenant has been replaced by a new tenant the commencement by the utility of service termination procedures (posting of a ten-day notice at the premises) will alert the new tenant and should result in a new account being established in the new tenant’s name. [6:  	While each of the respective Findings of Fact contain accurate statements, because of the way they are worded they could be construed as approving the Respondent’s course of action.  We want to make clear that we do not approve of such course of action and hereby reiterate our prior holdings that upon verification of the correction of foreign load the account in question shall be re-listed in the name of the tenant with no further action on the part of the landlord being required.] 


In any event, if the Respondent’s procedure in this case was correct (which it is not), it would require clear notification to the landlord of the responsibility being placed on the landlord.  The Respondent relies on statements made in its letter dated May 18, 2018, PECO Exh. 3, and in the BCS Decision Report, PECO Exh. 5, as having provided such notification.  The Complainant offered uncontradicted testimony that it had never received the Respondent’s May 18, 2018 letter.  Tr. at 35.  Even if it had received that letter the language relied on by the Respondent only says, “The service can only go back into your tenants name if you have your electrician correct the wiring for each apartment.”  PECO Exh. 3.  This language does not instruct the landlord that it is responsible to either make the tenant request that the account be placed in his or her name or to have the service discontinued.  Similarly, the language in the BCS Decision Report merely states, “THE COMPANY REPORTED THAT AS OF 1/6/20, THE FOREIGN WIRING HAS BEEN CORRECTED AND THAT TENANT MAY APPLY FOR SERVICE IN THEIR NAME AGAIN.”  PECO Exh. 5.  As with the Respondent’s May 18, 2018 letter, the BCS Decision Report does not instruct the landlord of a responsibility to do anything.[footnoteRef:7] [7:  	In light of the fact that re-listing of the account in the tenant’s name after utility verification of the correction of previously existing foreign load should be automatic, requiring no action by either the landlord nor the tenant, the language of the BCS Decision Report “that tenant may apply for service in their name again” is both unnecessary and at least potentially misleading and should no longer be used.] 

If the proper procedure and relevant precedents had been followed in this case, the Complainant would be responsible for charges on the account from May 17, 2018 (date of discovery of foreign load) to January 6, 2020 (date of the Respondent verifying that foreign load was corrected).  These charges would include, of course, only the account arrearages that accumulated at the premises/service address where the foreign load is found to exist and exclude any prior debts of the tenant that had been accumulated at another service address, which the utility transferred pursuant to 52 Pa. Code § 56.35.  The charges would also include any late payment charges and security deposits arising during the period when the account is properly in the name of the landlord.

Accordingly, we shall direct the Respondent to recalculate Complainant’s account so that the Complainant is only responsible for charges during the period from May 17, 2018 to January 6, 2020,

Consistent with the foregoing discussion, we shall sustain, in part, and deny, in part, the Complainant’s second Exception.

3.	Third Exception

The Complainant argues that the electricity bills for the first-floor unit of the Service Address were abnormally high after the foreign load was detected and even after it was corrected.  ALJ Vero noted that this claim was first made by the Complainant’s attorney at the Hearing.  I.D. at 13.  It was not stated with any degree of specificity in the Complaint, nor was it covered by the Complainant’s testimony.  The Respondent’s witness testified that the issue was never raised by the Complainant in its communications with the Respondent.  No part of the Complainant’s communications, from May 18, 2018 to June 26, 2020, was interpreted by the Respondent as a billing accuracy issue, separate and distinct from the foreign wiring.  Tr. at 221-222.  To the extent that the Complainant’s bills were “high” there were a number of factors that would explain the amounts.  During the period that foreign load existed that would be a factor.  So, too, would be electric baseboard heat in the basement that was a part of the tenant’s rental premises at the Service Address.  Additionally, seasonal variations in electric usage would cause varying bill amounts from month to month.  Tr. at 160.  The Respondent contends that it is under no duty to analyze usage patterns if the Respondent had no complaint from the Complainant that a high billing issue persisted or originated after the foreign load was corrected.  Tr. at 219-220.

The Respondent’s position is supported by case law precedent.  In City of Pittsburgh v. Duquesne Light Co., 54 Pa. PUC 460 (1980), Victory Condominium Assoc. v. PECO Energy Co., Docket No. C-2011-2268126 (Order entered September 27, 2012), and KA at Fairless Hill, LP v. PECO Energy Co., Docket No. C-2017-2592335 (Opinion and Order entered December 17, 2018), the Commission rejected the idea that a utility has an obligation to monitor the consumption and usage habits of the ratepayer and to immediately apply the most advantageous rate.  Rather, the duty is on the customer to contact the utility and to seek review.  See, also, Springfield Twp. v. Pa. PUC, 676 A.2d 304 (Pa. Cmwlth. 1996).  While the present case does not involve the application of the most advantageous rate, the Complainant’s argument seeks to impose upon the utility the obligation to monitor the customer’s usage habits and investigate on its own the possible causes of any changes in consumption.  This argument is rejected for the same reasons stated in the cases cited above.  The duty is on the customer to contact the utility if the customer believes that its bills are abnormally high.

Therefore, we shall deny the Complainant’s third Exception.

4.	Fourth Exception

The Complainant contends that the ALJ improperly used hearsay evidence in arriving at her decision.  Hearsay is an out-of-court statement offered to prove the truth of the matter asserted.  Bonegre v. Workers' Compensation Appeal Board (Bertolini's), 863 A.2d 68 (Pa. Cmwlth., 2004).  The general rule in administrative hearings is that hearsay evidence, properly objected to, may not be used to support a factual finding.  PA State Police v. PA Human Relations Comm’n., 542 A.2d 595 (Pa. Cmwlth. 1988).  However, in an administrative hearing, hearsay evidence, admitted without objection, will be given its natural probative effect and may support a finding but only if competent evidence of record corroborates it.  Speight v. Dep’t. of Corrections, 989 A.2d 77 (Pa. Cmwlth. 2010) (citing Walker v. Unemployment Compensation Board of Review, 27 Pa. Cmwlth. 522, 367 A.2d 366 (1976)).

Respondent’s fourth Exception relates to ALJ Vero’s Findings of Fact Nos. 23 and 24.  These two Findings of Fact both concern a telephone call on April 24, 2019 in which the Complainant, among other things, allegedly provided the Respondent with the Complainant’s correct mailing address.

The Complainant’s fourth Exception states that the Complainant's counsel properly objected to such “evidence” during the hearing.  Exception, Paragraph 50.  Apparently, the Complainant means to say that its attorney objected to the hearsay nature of the testimony concerning the contents of the conversation held during the telephone call.  The Complainant offers no reference or citation to the transcript of the Hearing where this supposed objection was made, nor does a thorough reading of the transcript find such an objection nor any ruling thereon if one was indeed made.  Assuming, arguendo, that such an objection was made and further that it was sustained, then Findings of Fact Nos. 23 and 24 would be unsupportable.  The significance of eliminating those two Findings of Fact is negligible.  The record is clear that at some point between May 18, 2018, and December 20, 2019, the Respondent was advised of the correct mailing address for the Complainant.  Findings of Fact Nos. 15, 16, 17, 27.  Furthermore, even if the Complainant “was informed orally that once the foreign wiring was corrected the tenant could apply to PECO to obtain service in their name,” such information would not have advised the Complainant of any responsibility to take affirmative action.  And it would have been, at best, misleading inasmuch as no action by either the tenant or the landlord is required.[footnoteRef:8]  Put simply, the inclusion or the elimination of Findings of Fact Nos. 23 and 24 would not affect our decision in this case. [8:  	See the discussion and disposition of Complainant’s second Exception, supra.] 


Being unable to find the Complainant’s attorney’s supposed objection and a sustaining ruling thereon in the transcript, Findings of Fact Nos. 23 and 24 are permissibly made if corroborated by competent evidence.  The other competent, uncontradicted evidence that corroborates Findings of Fact Nos. 23 and 24, at least insofar as the April 24, 2019 telephone conversation providing the Respondent with the Complainant’s correct address, is the change made by the Respondent immediately after it occurred.  Before April 24, 2019, the Respondent used an “incorrect” address obtained from the Philadelphia tax records.  After April 24, 2019, the Respondent used a correct address for mailings to the Complainant.  Tr. at 238-239.  Any conversation in the April 24, 2019 telephone call about what would happen after the foreign load at the Service Address was corrected is, as stated above, either wrong or misleading.  Either way, its inclusion or exclusion is immaterial to our decision.

Consistent with the foregoing discussion, we shall deny the Complainant’s fourth Exception.

We would be remiss in our duty if we failed to discuss one other important aspect of this case.  Throughout the transcript of the Hearing there appear statements made by the attorney for the Complainant that demonstrate conduct bordering on, if not crossing over into, contemptuous conduct directed at the presiding ALJ.  Tr. at 133-136, 210, 225-228, 230.  Counsel are reminded of the penalty set forth in 52 Pa. Code § 1.26(a) of our Regulations and presiding officers are instructed to use the remedy set forth therein in appropriate circumstances.  We expect that attorneys appearing at a hearing will be cognizant of the Pennsylvania Rules of Professional Conduct (Professional Conduct Rules), especially 3.5(d) and 8.4(d), and that violation of the Professional Conduct Rules can result in disciplinary action.

Conclusion

Based on our review of the Complaint, the Initial Decision, the Exceptions, the Reply Exceptions and the record, we shall sustain, in part, and deny, in part, the Complainant’s Exceptions and adopt, in part, and reject, in part, the Initial Decision, as modified, consistent with this Opinion and Order.  THEREFORE,

IT IS ORDERED:

[bookmark: _Hlk89856026]1.	That the Exceptions of B&Z Holdings, LLC filed on November 17, 2020, to the Initial Decision of Administrative Law Judge Eranda Vero dated October 26, 2020, filed and served October 28, 2020, in the above-captioned case, are sustained, in part, and denied, in part, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Eranda Vero dated October 26, 2020, filed and served October 28, 2020, in the above-captioned case, is adopted, in part, and rejected, in part, and as modified, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by B&Z Holdings, LLC against PECO Energy Company-Electric at Docket No. F-2020-3019239, is sustained, in part, and denied, in part, consistent with this Opinion and Order.

4.	That PECO Energy Company-Electric shall recalculate B&Z Holdings, LLC’s account so that B&Z Holdings, LLC is only responsible for charges during the period from May 17, 2018 to January 6, 2020, consistent with this Opinion and Order.

5.	That the Secretary’s Bureau change the name of the Complainant in this proceeding in the Commission’s case tracking system from Nelli Belder to B&Z Holdings, LLC.  

6.	That the Secretary’s Bureau mark the proceeding at Docket No. F‑2020-3019239 closed. 

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  January 13, 2022

ORDER ENTERED:  January 13, 2022
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