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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by A. Raymond Kochis (the Complainant or Mr. Kochis) on October 20, 2020, in response to the Initial Decision (I.D.) of Deputy Chief Administrative Law Judge (ALJ) Mark A. Hoyer, issued on September 30, 2020, in the above-captioned proceeding.  Reply Exceptions were filed by Duquesne Light Company (Duquesne or the Company) on November 30, 2020. [footnoteRef:1]  The Initial Decision denied the Formal Complaint (Complaint) of Mr. Kochis filed on September 17, 2019.  For the reasons discussed below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order. [1:  	On October 20, 2020, the Complainant filed a letter that the Commission’s Secretary treated as Exceptions.  Because there was no indication that this letter had been served on Duquesne, by Secretarial Letter dated November 20, 2020, the Commission’s Secretary served it on Duquesne and directed that a Reply to Exceptions be filed by November 30, 2020.  On November 30, 2020, Duquesne filed and served its Reply Exceptions.  Subsequently, on December 8, 2020, the Complainant filed another letter which he labeled “Exceptions.”  The Complainant thereafter filed two more letters on January 28, 2021 and February 25, 2021.] 


Procedural History

On September 17, 2019, the Complainant filed his Complaint with the Commission against Duquesne.  The Complainant alleged Duquesne was threatening to shut off his service and that he wanted a payment arrangement.  The Complainant also alleged incorrect charges on his bills and referenced a prior formal complaint proceeding at Docket No. C-2017-2601038 that was heard and decided regarding the same issues.  A. Raymond Kochis vs. Duquesne Light Company, Docket No. C-2017-2601038, (Opinion and Order entered September 20, 2018.)

On October 8, 2019, Duquesne filed and served its Answer and New Matter (Answer).  According to Duquesne, the allegations that it improperly attempted to terminate the Complainant's electric service and improperly billed him are barred from being litigated again due to the doctrine of collateral estoppel (issue preclusion).  The Answer also denied the material allegations contained in the Complaint.  The Complainant did not file a reply to the New Matter portion of Duquesne’s Answer.

By Call-In Telephone Hearing Notice dated November 5, 2019, an Initial Call-In Telephonic Hearing (Telephonic Hearing) was scheduled for December 9, 2019.  By Prehearing Order dated November 5, 2019, the Complainant and Duquesne were provided information and instructions for the scheduled December 9, 2019 Telephonic Hearing.

On November 14, 2019, Duquesne filed a Motion for Judgment on the Pleadings (Motion) requesting that the allegations pertaining to its termination attempts and the charges for the Complainant's electric service be denied on the basis of collateral estoppel and that the Complainant’s request for a payment arrangement be denied because the Complainant has not made a good faith attempt to pay for his electric service.  Duquesne also requested that the Complaint be dismissed with prejudice.  The Complainant did not file an Answer to the Motion.

[bookmark: _Hlk89339597]By Telephonic Hearing Cancellation/Reschedule Notice dated December 4, 2019, an Initial In-person Hearing (In-person Hearing) was scheduled for January 17, 2020.

By Telephonic Hearing Cancellation/Reschedule Notice dated December 5, 2019, the In-person Hearing was rescheduled to January 6, 2020.

By Telephonic Hearing Cancellation/Reschedule Notice dated January 3, 2020, the In-person Hearing was again rescheduled, this time to February 10, 2020.

The In-person Hearing occurred as scheduled on February 10, 2020.  The Complainant appeared pro se and testified on his own behalf.  The Complainant offered one exhibit that was marked and admitted as Complainant’s Exhibit 1.  Duquesne appeared through legal counsel, Emily Farah, Esquire.  Duquesne presented one witness, Margaret Mueller and offered pre-marked Exhibits A, C, G, L, and M that were admitted into evidence.  After the presentation of the Complainant’s case, counsel for Duquesne moved to dismiss the Complaint on the basis that the issue of whether the Complainant is responsible for electric charges while he is away from home was fully litigated and a final Commission decision was rendered on that issue.  Transcript (Tr.) at 53-54.  The Motion was taken under advisement.  The record consists of the transcript of the In‑person Hearing and the aforementioned admitted exhibits.

By Interim Order Closing the Record dated May 13, 2020, ALJ Hoyer closed the record in this case.

By letter dated May 14, 2020, filed May 19, 2020, the Complainant stated that it had been over ninety days since the In-person Hearing and requested “a written report of the recorded meeting” (emphasis in original).

ALJ Hoyer’s Initial Decision was served on September 30, 2020.  

Under cover letter dated September 30, 2020, the Commission’s Secretary served the Initial Decision and advised the Complainant and Duquesne that Exceptions were due twenty days from the date of the letter, i.e., by October 20, 2020, and that Replies to Exceptions were due “within ten (10) days of the date when Exceptions are due,” i.e., by October 30, 2020.

As noted, on October 10, 2020, the Complainant filed a letter that the Commission’s Secretary treated as the Complainant’s Exceptions.  See Footnote 1, above.

On November 20, 2020, the Commission’s Secretary served the Complainant’s Exceptions (letter filed October 10, 2020) on Duquesne and directed that Reply Exceptions be filed by November 30, 2020.

On November 30, 2020, Duquesne filed and served its Reply Exceptions.  

Discussion

ALJ Hoyer made nine Findings of Fact and reached five Conclusions of Law.  I.D. at 3-4, 8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Legal Standards

Before addressing the Exceptions, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see, also, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Therefore, any issue that we do not specifically address or delineate in this decision shall be deemed to have been duly considered and denied without further discussion.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Duquesne is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by Duquesne.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

ALJ’s Initial Decision

The Initial Decision of ALJ Hoyer denied the Complaint on the basis that the Complainant is collaterally estopped from pursuing the issue of being billed for Duquesne’s service for periods that he is not at the service location for extended periods of time.  Specifically, ALJ Hoyer noted that no question exists that in both this case and the Complainant’s previous complaint case at Docket No. C-2017-2601038:  (1) the same issues regarding incorrect charges, parties, and capacities of parties existed; and (2) that the issues were delineated in both instances are the same, that a final judgment on the merits in the previous complaint case was entered, that the Complainant was the same person identified in both cases, and that he had a full and fair opportunity to litigate the issues in question in the prior action.  Therefore, the consideration of these issues regarding incorrect charges are barred by the doctrine of collateral estoppel.  In addition, the ALJ noted that these issues are barred by Section 316 of the Code.  Furthermore, ALJ Hoyer also noted that the Complainant’s request for a payment arrangement had been withdrawn by the Complainant at the In-person Hearing.  I.D. at 4-7. 

Exceptions and Replies

		In his Exceptions, the Complainant notes, inter alia, that he spends time away from the service address.  Specifically, the Complainant contends that he should not be charged by Duquesne for electric service rendered at his residence (the service location) when he is absent from the residence for extended periods of time visiting his daughters at their separate residences.  Exc. at 1-2.

		In its Replies, Duquesne avers that the ALJ’s Initial Decision correctly determined that the issue raised by the Complainant was barred by collateral estoppel and that denial of the Complaint was proper and correct.  The Reply Exceptions also avers that the Complainant’s contention that he should not be billed for electric service during extended periods when he was not at the service location was incorrect as a matter of law.  R. Exc. at 3-5.

Disposition

At the outset we note that this is the identical issue that the Complainant litigated in A. Raymond Kochis vs. Duquesne Light Company, Docket No. C‑2017‑2601038, (Initial Decision entered January 30, 2018) (January 2018 Order).  A subsequent Petition for Rescission was denied.  Petition for Rescission of A. Raymond Kochis, (Opinion and Order entered September 20, 2018) (September 2018 Reconsideration Order).

For the reasons set forth below, we will deny the Complainant’s Exceptions because ALJ Hoyer correctly denied the Complaint on the basis of collateral estoppel.  

In Hebden v. WCAB (Bethenergy Mines, Inc.), 142 Pa. Commw. 176, 597 A.2d 182 (1991) the Pennsylvania Commonwealth Court set forth a detailed explanation of both res judicata and collateral estoppel and the different factors that apply to each:

“Res judicata” is a generic term used by courts and litigants to refer to the various ways in which a judgment in an action will have a binding effect in a later action.  Clark v. Troutman, 509 Pa. 336, 342, 502 A.2d 137, 139 (1985).  The generic term refers to two related principles, “technical res judicata” (sometimes called “strict res judicata”), and “broad res judicata” (frequently called “collateral estoppel”).  Patel v. Workmen's Compensation Appeal Board (Sauquoit Fibers Co.), 88 Pa.Commonwealth Ct. 76, 79, 488 A.2d 1177, 1179 (1985).

As Mr. Justice Roberts explained in Duquesne Slag Products Co. v. Lench, 490 Pa. 102, 415 A.2d 53 (1980), the "modern res judicata doctrine" encompasses two different, though related ways in which a judgment in one action will have a binding effect on another. This includes the effect of the former judgment where the later action proceeds on all or part of the very claim which was the subject of the former. In traditional terminology, this effect is called merger or bar; in modern terminology it is called claim preclusion. A second effect is traditionally known as collateral estoppel and modernly called issue preclusion. It has to do with an issue determined in a first action when the same issue arises in a later action based upon a different claim or demand. 490 Pa. at 107, 415 A.2d at 55 (Roberts, J., dissenting) (quoting F. James, Jr. and G. Hazard, Jr., Civil Procedure 532 (2d ed. 1977)). See Restatement (Second) of Judgments, § 18 (Judgment for Plaintiff-The General Rule of Merger), § 19 (Judgment for Defendant � The General Rule of Bar), and § 27 (Issue Preclusion-General Rule).[4]

The modern principle of claim preclusion is that a final, valid judgment on the merits by a court of competent jurisdiction precludes any future suit or action between the parties or their privies on the same cause of action. Zarnecki v. Shepegi, 367 Pa.Superior Ct. 230, 236, 532 A.2d 873, 877 (1987), appeal denied, 518 Pa. 643, 542 A.2d 1371 (1988). The "fundamental principle" underlying the rule of claim preclusion is that a judgment should be "conclusive as between the parties and their privies in respect to every fact which properly could have been considered in reaching the determination and in respect to all points of law relating directly to the cause of action and affecting the subject matter before the court." Bearoff v. Bearoff Brothers, Inc., 458 Pa. 494, 498, 327 A.2d 72, 75 (1974). Claim preclusion applies not only to matters which were actually litigated, but also to matters which should have been litigated at the first proceeding if they were part of the same cause of action. Andersen v. Workmen's Compensation Appeal Board (National Forge Co.), 113 Pa.Commonwealth Ct. 601, 604, 537 A.2d 971, 973 (1988).

Issue preclusion, traditionally known as collateral estoppel or broad res judicata, “forecloses re-litigation in a later action, of an issue of fact or law which was actually litigated and which was necessary to the original judgment.” City of Pittsburgh v. Zoning Board of Adjustment, 522 Pa. 44, 55, 559 A.2d 896, 901 (1989); see also Odgers v. Unemployment Compensation Board of Review, 514 Pa. 378, 387 n. 13, 525 A.2d 359, 364 n. 13 (1987). Unlike claim preclusion, there is no requirement that there be an identity of parties between the two actions to preclude relitigation of an issue, and issue preclusion may be asserted as either a “sword or a shield” by a stranger to the prior action as long as the party against whom it is asserted was a party or in privity with a party. Calesnick v. Board of Finance & Revenue, 114 Pa.Commonwealth Ct. 292, 298, 538 A.2d 989, 991 (1988), (quoting Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa.Superior Ct. 225, 236-37, 464 A.2d 1313, 1318-19 (1983)); see also In re Estate of Ellis, 460 Pa. 281, 333 A.2d 728 (1975) (discarding “mutuality of parties” requirement for application of issue preclusion, and adopting the position of Justice (later Chief Justice) Traynor in Bernhard v. Bank of America National Trust and Savings Association, 19 Cal. 2d 807, 122 P.2d 892 (1942), that issue preclusion prevents relitigation of an issue where the party against whom it is used or one in privity with that party had a full and fair opportunity to litigate the issue in a prior action).

There is another important distinction between the principles of claim preclusion and issue preclusion. Claim preclusion involves the same claim or cause of action in both the prior and subsequent actions, but issue preclusion operates to prevent relitigation of an issue in a later action based upon a claim or cause of action different from the claim or cause of action previously asserted. McCarthy v. Township of McCandless, 7 Pa.Commonwealth Ct. 611, 619, 300 A.2d 815, 820 (1973); Zarnecki v. Shepegi 367 Pa.Super. at 236, 532 A.2d at 877. Issue preclusion is “designed to prevent relitigation of issues which have once been decided and have remained substantially static, factually and legally.” Keystone Water Co. v. Pennsylvania Public Utility Commission, 81 Pa.Commonwealth Ct. 312, 320, 474 A.2d 368, 373 (1984) (emphasis added).

***

A final judgment in a prior proceeding operates to preclude a claim only where there is a concurrence of four conditions: (1) identity of the subject matter; (2) identity of the cause of action; (3) identity of the parties; and (4) identity of the quality or capacity of the parties suing or being sued.[5]Evans v. Workmen's Compensation Appeal Board (Deitch Co.), 121 Pa.Commonwealth Ct. 364, 370, 550 A.2d 868, 871 (1988), appeal denied, 525 Pa. 606, 575 A.2d 571 (1990). It is not possible "to lay down an all-inclusive and satisfying formula to determine whether or not `causes of action' are identical." McCarthy v. Township of McCandless, 7 Pa.Commonwealth Ct. at 617-18, 300 A.2d at 820 (1973) (footnote omitted). Nevertheless, it generally has been held that there is identity of causes of action when the subject matter and the ultimate issues are the same in both the old and the new proceedings. Fields v. Workmen's Compensation Appeal Board (Duquesne Light Co.), 114 Pa.Commonwealth Ct. 645, 647, 539 A.2d 507, 508, appeal denied, 520 Pa. 599, 552 A.2d 253 (1988) (collecting cases).

***

Where, as in this case, the parties are the same, the principle of issue preclusion operates to prevent relitigation of those issues decided by a prior final judgment that (1) are identical; (2) were actually litigated; and (3) were essential to the judgment. See, e.g., Patel v. Workmen's Compensation Appeal Board (Sauquoit Fibers Co.), 88 Pa.Cmwlth. at 81, 488 A.2d at 1179; Lambert v. Workmen's Compensation Appeal Board (Reitz Coal Co.), 106 Pa.Commonwealth Ct. 565, 569, 526 A.2d 1263, 1265 (1987); Restatement (Second) of Judgments, § 27 (1982).[6]

Hebden v. WCAB (Bethenergy Mines, Inc.), 142 Pa. Commw. 176, 597 A.2d 182 (1991) (internal footnotes omitted).

It is also noted that “[b]y law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. PUC 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).”  Kush v. Pennsylvania American Water Company, Docket No. C-2016-2533227, (Final Order entered October 4, 2016).

[bookmark: _Hlk90545781]The issue raised in this case of the Complainant’s obligation to pay for electric service provided by Duquesne at his residence during his extended absences from the service location was previously decided.  As noted, this is the identical issue that was litigated in the proceeding that resulted in the issuance of the January 2018 Order and the September 2018 Reconsideration Order.  As the basis for both of the Complainant’s cases the determination of his responsibility was essential to his prior case, as it is to this one.  Since the issue has been finally decided in the prior case, the Complainant is collaterally estopped from relitigating this issue.

There being no issue raised in this case as to the accuracy of any bills rendered by Duquesne for electric service provided to the Complainant at his residence, the service location, his obligation to pay those bills is indisputable.  See Kush v. Pennsylvania American Water Company, Docket No. C-2016-2533227, (Final Order entered October 4, 2016).

Conclusion

Based upon our review of the record and the applicable law, we shall:  (1) deny the Complainant’s Exceptions; (2) adopt the ALJ’s Initial Decision; and (3) dismiss the Formal Complaint, consistent with this Opinion and Order:  THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by A. Raymond Kochis on October 20, 2020, to the Initial Decision of Deputy Chief Administrative Law Judge Mark A. Hoyer, issued on September 30, 2020, at Docket No. C-2019-3012955, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Deputy Chief Administrative Law Judge Mark A. Hoyer, issued on September 30, 2020, at Docket No. C-2019-3012955, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by A. Raymond Kochis, at Docket No. C-2019-3012955, is dismissed.

4. That the Secretary’s Bureau mark this matter closed.

BY THE COMMISSION,
[image: A picture containing shape
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  January 13, 2022

ORDER ENTERED:  January 13, 2022



8

image1.png




