BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



600 Scranton, LLC					:
							:
v.						:		C-2021-3024207 
							:		
PA American Water Company			:



ORDER DENYING REVISED MOTION TO COMPEL, SUSTAINING THE OBJECTIONS THERETO, AND FURTHER DEFINING THE SCOPE OF THIS PROCEEDING


This Order is issued pursuant to the authority of presiding officers under the Commission's rules and regulations at 52 Pa. Code § 5.483 and § 5.342(g)(2).

On February 12, 2021, 600 Scranton LLC (600 Scranton) filed a formal Complaint with the Commission against PA American Water Company (PAWC), alleging misbilling and quality of service/reliability issues.  

On March 10, 2021, PAWC filed an Answer to the Complaint denying the allegations therein. 

On June 16, 2021, a telephonic prehearing conference convened subject to notice the parties having previously filed, respectively, Prehearing Memorandum.  As an outcome of that hearing, an Order was issued the same day directing the parties to each file a Supplementary Memorandum setting forth what that party construed as the scope of the proceeding.  

On July 1, 2021, 600 Scranton filed a Motion to Consolidate this case with that of 600 Scranton LLC v. PPL Electric Utilities Corporation at Docket No. C-2019-3014952.

On July 13, 2021, PAWC filed an Answer to the Motion to asking that the Motion to Consolidate be denied.

On July 15, 2021, I issued an Order Denying the Motion to Consolidate stating, in part, that because the disposition of each of these matters is not interrelated, the consolidation of these proceedings would not promote the efficient use of the time and resources of the parties and the Commission.  Consolidation of these cases would, in fact, unduly delay the resolution of both.  In sum, a consolidation for hearing, briefing, and adjudication of these cases is unwarranted and is contrary to the public interest, the interest of the parties and the interest of the Commission.

On November 1, 2021, an informal telephonic conference took place with respect to discovery issues.  While there was no transcript compiled, it was my impression at the time that the parties had agreed to the scope of the proceeding at least to the extent of concluding discovery by December 31, 2021.  

On November 23, 2021, I issued an Order setting December 31, 2021, as the close of discovery after which a hearing date would be set.

On January 3, 2022, 600 Scranton filed a Revised Motion to Compel Answers to Interrogatories and Request for Production of Documents.[footnoteRef:1]   [1:  	Counsel for 600 Scranton had attempted to file the original Motion to Compel on December 31, 2021, in compliance with the November 23, 2021, Order, but that filing was returned by the Secretary’s Office.] 


On January 10, 2022, PAWC filed an Answer to the Revised Motion.






DISCUSSION

Legal Standards

		In its original Complaint, 600 Scranton alleged that PAWC was threatening to terminate water service, that PAWC had misbilled Complainant, and that PAWC had not provided safe, adequate and reasonable service as required by the Public Utility Code and the regulations of the Commission.  In its Answer, PAWC specifically denied misbilling the Complainant and denied that PAWC failed to provide safe, adequate and reasonable service to the Complainant.  Thus, from the outset it has been clear that this is a billing complaint and a quality of service complaint.  The latter involves Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501, which states in pertinent part:

Character of service and facilities.  Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C.S. §1501

[bookmark: _Hlk91748038]		The statute at 66 Pa. C.S. §1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa. C.S. §1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. §1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).

		Complainant has engaged in discovery in order to obtain evidence from PAWC so that Complainant may prosecute its Complaint.  

[bookmark: _Hlk94092403]		Under the Commission’s Regulations, 52 Pa. Code § 5.321, the scope of discovery is broad:

(c)  Scope.  Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.  

52 Pa. Code § 5.321(c).

[bookmark: _Hlk94096988]		Limitations on discovery, however, are set forth in the Commission’s regulations at 52 Pa. Code § 5.361, which states, in pertinent part:

[bookmark: _Hlk94096589][bookmark: _Hlk94096814]§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which:
   (1)  Is sought in bad faith.
   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party.
   (3)  Relates to matter which is privileged.
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness.
[bookmark: _Hlk94088457]	
		While the Commission allows parties wide latitude in discovery matters, the implication of 52 Pa. Code § 5.361 is that there is a rule of, “reasonableness” as well as relevancy that guides us.  In deciding a Motion to Compel, this means that the Presiding Officer must consider the law and weigh arguments of the parties as shaped around 52 Pa. Code § 5.321.  See, City of Pittsburgh v. Pennsylvania Public Utility Commission, 526 A.2d 1243 (Pa. Cmwlth. 1987).

Scope of the Proceeding

		Before addressing the Revised Motion to Compel and the Answer thereto, I must concede that my belief after the prehearing conference of November 1, 2021, that the parties had agreed upon the scope of this proceeding was in error.  This is reflected in the Revised Motion to Compel.  In order to address the discovery issue now before me, I must first make a formal ruling with respect to the scope of this proceeding.

		First, this is an administrative proceeding, not civil litigation, and the authority of the Commission is quite limited.  The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly as contained in the Public Utility Code.  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy. Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992) alloc. denied, 637 A.2d 293 (Pa. 1993).  Further, and though this has not been requested, it is well established that the Commission does not have the authority to order a public utility to pay monetary damages. See Byer v. Peoples Natural Gas Co., 380 A.2d 383 (Pa. Super. 1977) (holding that the Commission does not have the authority to award damages); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977) (holding that the Commission does not have the authority to award damages), DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  While a Commission Administrative Law Judge may impose a civil penalty on a utility if warranted, those funds will go to the state General Fund, not to Complainant.  Again, this all highlights the fundamental difference between an administrative proceeding and civil litigation before a court of general jurisdiction.
		The Commission’s formal Complaint form reflects the focused nature of these administrative proceedings.  Unlike a Complaint filed in a civil court, the Commission’s formal Complaint form allows what is in effect summary pleading as opposed to the more detailed pleading by separate Counts required in most civil litigation, even though Complainants before the Commission may attach additional pages detailing their Complaint.  Having reviewed the original Complaint in this matter and the Supplementary Prehearing Memorandum filed by each party, and viewing the Complaint in the context of decades of experience in administrative law before and on behalf of the Commission, I find that the issues to be resolved in this proceeding are:

	1.	Was there a leak or leaks at Complainant’s property?

	2.	When was the leak (or leaks) detected?

	3.	What were the consequences of the leak?

	4.	Where in the system did the leak or leaks occur, and what party is responsible for the maintenance/repair of the leak site?

	5.	Has the leak been repaired?

	6.	If it is alleged that PAWC is in any way responsible for the leak(s), what is the basis of that contention?

	7.	How, specifically, has PAWC misbilled 600 Scranton?  What, specifically, is the amount of the adjustment requested and how is that amount justified?

	8.	What, specifically, is the Notice referred to in the Complaint, where is the Notice required in the Public Utility Code and/or the regulations of the Commission, and how did PAWC violate that provision?

	9.	Has PAWC violated any provision of the Public Utility Code and/or a regulation or regulations of the Commission?  The specific provision(s) of the Code and/or regulations must be identified.

		Further, 600 Scranton may only argue its Complaint in its own right.  600 Scranton may not present a case on behalf of any of its tenants, all of which appear to be businesses and thus may have standing to intervene in this proceeding in their own right.  The facts alleged on the face of the Complaint are specific to 600 Scranton as Complainant and to PAWC as Respondent.  

		The parties are encouraged to stipulate to the answers to these issues as far as possible prior to litigation.  If either party disagrees with my Order with respect to the scope of this proceeding, they may bring the matter to my attention through an appropriate pleading or seek interlocutory review within the limitations of the Commission’s regulation at 52 Pa. Code 
§ 5.301, et seq.

The Revised Motion to Compel

		Once again, while the Commission allows parties wide latitude in discovery matters, the implication of 52 Pa. Code § 5.361 is that there is a rule of, “reasonableness” as well as relevancy that guides us.  In deciding a Motion to Compel, this means that the Presiding Officer must consider the law and weigh arguments of the parties as shaped around 52 Pa. Code § 5.321.  For the reasons that will be discussed, below, the Objections of PAWC are sustained and the Motion to Compel filed by 600 Scranton is denied.  The Interrogatories and Requests for Production of Documents will be discussed seriatim, below, preserving the language of the parties as far as possible but with a number of appropriate clarifications.

Interrogatory No. 2 

Identify any and all PAWC customer complaints concerning the PAWC division and/or adjacent divisions servicing the Property for water line pressure issues for commercial and/or residential properties located in Lackawanna County, Pennsylvania, within a two (2) mile radius of the subject Property between November 1, 2019, and April 30, 2021. If this includes adjacent service divisions, please indicate so. To protect the confidentiality of the customer, please indicate only the name of the street and the block number where the complaint was made (i.e., 100 block of Smith Street). 

600 Scranton contends: This information is requested because it is relevant to the Notice Issue.  Further, if there are similar Leaks in the Area it goes to the Issue of Causation.  Additionally, Customer Complaints in the area likely confirm major leaks placing Pa. Water on Notice to be more assertive in Notifying Customers of Leaking Pipes.  


PAWC Objection. PAWC objects to Request No. 2 on the grounds that it is overly broad, unduly burdensome, not reasonably calculated to lead to the discovery of admissible evidence, and outside the scope of this proceeding. Information related to complaints from multiple divisions of over multiple years regarding water pressure from customers who are not parties to this proceeding are not relevant to the disposition of this proceeding, which is solely about the service pipe leaks at a single property and the billing for water usage at that property. By seeking this information, the Complainant is improperly attempting to expand the scope of this proceeding and cause unreasonable delay and annoyance.

		PAWC’s Objection is sustained.  The Interrogatory is overly broad and not reasonably calculated to lead to the discovery of admissible evidence within the scope of this case.  The Complaint concerns a specific leak (or leaks) that occurred at a specific location within what appears to be an ascertainable period of time.  On its face, the Interrogatory seeks to expand the scope of this proceeding to a two mile radius from Complainant’s service address.  Without ruling on the admissibility of such evidence (if separately ascertained and presented), Complainant is free to review the records of the Commission in this regard.  PAWC is only required to defend against the allegation of the leak(s) at Complainant’s service address.  Further, what 600 Scranton calls, “the Notice Issue,” is only relevant in this proceeding as between PAWC and 600 Scranton, not other customers.

Interrogatory No. 8. 

What Records does PAWC have for opening or closing valves closest to the Property in all Lines in all directions within two (2) miles between November 1, 2019, and April 30, 2021? 

600 Scranton contends that opening and closing Valves can increase Pressure on the Water System, the larger the Water Line the greater the Pressure.  If a Valve is opened too fast or closed too fast it can create hydraulic gradients or a pressure wave sometimes referred to as a water hammer causing a substantial leak.

PAWC Objection. PAWC objects to Request No. 8 on the grounds that it is overly broad, unduly burdensome, not reasonably calculated to lead to the discovery of admissible evidence, and outside the scope of this proceeding. Information related to valve openings in a widespread area over a period of 18 months is not relevant to the disposition of this proceeding, which is solely about the service pipe leaks at a single property, and the billing for water usage at that property.


		PAWC’s Objection is sustained.  The Interrogatory is overly broad in that what has happened (or may have happened) in the past with respect to the operation of valves at locations up to two miles away from Complainant’s service address is irrelevant to the operation of valves at Complainant’s service address on the occasion of the leak or leaks.  To the extent that Complainant is seeking to expand its Complaint to encompass the operation of PAWC’s system, that is far beyond the allegations in the formal Complaint filed in this matter.

Interrogatory No. 9. 

Please list those pipes and locations where PAWC pipes and infrastructures have failed and needed repair and/or replacement in the division covering the Property and adjacent thereto within two (2) miles of the Property between November 1, 2019, to April 30, 2021. 

600 Scranton contends that this information is relevant to the Issue of whether a pressure wave effected [sic] other Service Pipes in the area during the Time Period of the Water Leaks at the property of 600 Scranton LLC.

[bookmark: _Hlk94019451]PAWC Objection. PAWC objects to Request No. 9 on the grounds that it is overly broad, unduly burdensome, not reasonably calculated to lead to the discovery of admissible evidence, and outside the scope of this proceeding. Information related to water main repairs and replacement in a widespread area over a period of 18 months is not relevant to the disposition of this proceeding, which is solely about the service pipe leaks at a single property, and the billing for water usage at that property. The Complaint includes no allegations whatsoever regarding issues related to the repair or replacement of PAWC facilities.

[bookmark: _Hlk94019784]		PAWC’s Objection is sustained.  I agree with PAWC that information related to water main repairs and replacement in a widespread area over a period of 18 months is not relevant to the disposition of this proceeding, which is solely about the leak(s) at a single property, and the billing for water usage at that property.  PAWC is also correct that the original Complaint contains no allegations with respect to the repair or replacement of PAWC facilities.

Interrogatory No. 10. 

During the November 1, 2019-April 30, 2021, time frame, a) Did PAWC personnel open and/or close valves within the division that services the property and/or adjacent divisions within a 1-mile radius of the meter pit located at 600 Scranton/Carbondale Highway? b) Further, would the opening of such valves have caused pressure changes in the water service delivery systems to the meter pit located at 600 Scranton/Carbondale Highway? 

600 Scranton contends that the opening and closing of such valves may have caused pressure changes in the water service delivery systems to the meter pit located at 600 Scranton/Carbondale Highway and would be the basis for the Opinion of the Expert Witness Testimony.  The Bold Print in the Interrogatory is an amendment to the Original to eliminate the claimed overbroad request.

PAWC Objection. PAWC objects to Request No. 10 on the grounds that it is overly broad, unduly burdensome, not reasonably calculated to lead to the discovery of admissible evidence, and outside the scope of this proceeding. Information related to valve openings in a widespread area over a period of 18 months is not relevant to the disposition of this proceeding, which is solely about the service pipe leaks at the Complainant’s property, and the billing for water usage at that property.
	
[bookmark: _Hlk94090593]		PAWC’s Objection is sustained. As with the preceding Objections, what 600 Scranton is requesting is overly broad and is beyond the scope of this matter.   The Complaint on its face is solely about the leak(s) at a single property, and the billing for water usage at that property.  If Complainant was seeking reasonably limited information about the condition and operation of PAWC’s system at the time the leak(s) occurred, that might arguably be relevant to the matter at hand, but that is not 600 Scranton’s request.  If 600 Scranton wishes to review complaints filed against PAWC, then 600 Scranton may do so by conducting its own research of Commission records, which (with rare exceptions) are public records.  PAWC is not required to conduct the extensive review of its records over a period of multiple years and at a range of miles from Complainant’s service address.  In this sense, Complainant’s objected to discovery requests would place an unreasonable burden on PAWC.

Request for Production of Documents No. 1 

Respondent, Pa. American Water Co. will provide a List of all Commercial Customers from Lackawanna and Luzerne Counties who have had a subsurface water line leak of 250,000 gallons or more from November 1, 2019, until April 30, 2021. 

600 Scranton contends that 250,000 Gallons is a substantial Water Leak and finding the Records is not overbroad or burdensome and [is] relevant to the issue of the Water Company awareness of aging water lines and actions taken and timeliness.


PAWC Objection. PAWC objects to this request on the grounds that it is overly broad, unduly burdensome, not reasonably calculated to lead to the discovery of admissible evidence, and outside the scope of this proceeding. Information related to customers in a two county area who are not parties to this proceeding is not relevant to the disposition of this proceeding, which is solely about the service pipe leaks at a single property, and the billing for water usage at that property. The Complaint makes no allegations whatsoever regarding properties or customers other than the Complainant and the Complaint’s property.

		PAWC’s Objection is sustained.  The Complaint concerns a leak (or leaks) at Complainant’s service location and billing for water use at that location.  The Complaint is fact specific.  This case is not a Commission investigation of the operation of PAWC’s system in Scranton.


Request for Production of Documents No. 6 

Respondent, Pa. American Water Co. will provide Reports, Studies, other Analyses and related Documents for the Water System that includes any area within one mile from the location of the Property over the last 10 years. 

600 Scranton contends that the Motion to Produce was overbroad and burdensome and has been modified to be reasonably capable of being provided.


PAWC Objection. PAWC objects to this request on the grounds that it is [still] overly broad, unduly burdensome, not reasonably calculated to lead to the discovery of admissible evidence, and outside the scope of this proceeding. The request seeks an almost unlimited amount of data about PAWC’s water system going back 20 [now 10] years. Such information is not relevant to the disposition of this proceeding, which is solely about the service pipe leaks at a single property, and the billing for water usage at that property.

		PAWC’s Objection is sustained.  Whether 10 or 20 years, the request is overly broad.  And again, this case is about a specific leak(s) at a known service location.  PAWC is not required to engage in the sweeping record review of its entire system requested by Complainant in this limited complaint proceeding.  I refer the parties to the eight points listed above that define the scope of this proceeding. 


Request for Production of Documents No. 7

Respondent, Pa. American Water Co. will provide Inspections, Reports and related Documents Reports of Water Leaks over the last five-year period within one mile of the Property for all Users and/or Customers. 

600 Scranton states that the Motion to Produce was overbroad and burdensome and has been modified to be reasonably capable of being provided.

PAWC Objection. PAWC objects to this request on the grounds that it is overly broad, unduly burdensome, not reasonably calculated to lead to the discovery of admissible evidence, and outside the scope of this proceeding. The requested information is not relevant to the disposition of this proceeding, which is solely about the service pipe leaks at a single property, and the billing for water usage at that property.
		PAWC’s Objection is sustained.  As stated, above, PAWC is not required to conduct an extensive review of its records over a period of multiple years and at a range of up to a mile from Complainant’s service address.  In this sense, Complainant’s objected to discovery requests are both overly broad and would place an unreasonable burden on PAWC.


Request for Production of Documents No. 8. 

Respondent, Pa. American Water Co. will provide Meeting Minutes, Notes or other correspondence over the last five years that include information on the two Leaks on Complainants Property as well as any other Leaks within one mile of the Subject Property. 

600 Scranton asserts that this Motion to Produce was Not overbroad and burdensome and the Information is reasonably capable of being provided.  Further, it is directly relevant to Water Pressure Issues, the Notice of Leak Issues and quality-of-Service issues.

PAWC Objection. PAWC objects to the portion of this Request that seeks information about properties other than the Complainant’s, on the grounds that it is overly broad, unduly burdensome, not reasonably calculated to lead to the discovery of admissible evidence, and outside the scope of this proceeding. Information regarding “leaks within one mile of the subject property” from five years ago are not relevant to the disposition of this proceeding, which is solely about the service pipe leaks at a single property, and the billing for water usage at that property.

		PAWC’s Objection is sustained.  The request is overly broad in that it requests documents over a range of time and distance irrelevant to the discrete issues in this case.  Had the request been limited to facilities at Complainant’s property within a reasonable length of time prior to the complained of leak(s), that request might have been unobjectionable.  But that is not Complainant’s request.

Conclusion

  The Objected to Discovery Requests of 600 Scranton, LLC, would cause unreasonable annoyance, embarrassment, oppression, burden or expense to PAWC and would require the making of an unreasonable investigation by PAWC.  Such requests are not permitted under the Commission’s regulation at 52 Pa. Code § 5.361(a)(2) and (4).  The Objections of PAWC are therefore sustained, and the Revised Motion to Compel filed by 600 Scranton is denied.

Finally, the scope of this proceeding has been clarified in this Order, and the parties are directed to conform to the same.

THEREFORE,

IT IS ORDERED:

1.	That the Revised Motion to Compel Answers to Interrogatories and Requests for Production of Documents filed by 600 Scranton, LLC, at this docket is denied.

2.	That the Objections to the Revised Motion to Compel filed by Pennsylvania American Water Company are sustained.

3.	That the parties will conform to the scope of the proceeding as set forth in this Order.

4.	That this matter will be set for an evidentiary hearing. 


Date:	January 26, 2022 						/s/				
								Dennis J. Buckley
								Administrative Law Judge
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