PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA  17120


	
	Public Meeting held February 3, 2022 



	Commissioners Present:

Gladys Brown Dutrieuille, Chairman
John F. Coleman, Jr., Vice Chairman
Ralph V. Yanora


	


	Key Recycling, LLC 

v.

[bookmark: _Hlk38454818]Recleim, LLC

	 C-2020-3021125
  

	
	

	
	


OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Key Recycling, LLC (Key Recycling) on June 1, 2021, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene Heep, served on May 11, 2021, in the above-captioned proceeding.  No Replies to Exceptions have been filed.  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision.  

I.	Background

Key Recycling is a Conservation Service Provider (CSP) whose Commission registration was renewed on June 8, 2020, at Docket No. A-2016-2539561.  Recleim, LLC (Recleim) is a CSP whose registration was renewed by the Commission on March 2, 2020, at Docket No. A-2016-2525783.  CLEAResult Consulting, Inc. (CLEAResult) is a CSP whose registration was renewed by the Commission on March 12, 2021, at Docket No. A-2009-2091497.  

Since June of 2016, Key Recycling has performed the used appliance collection, data entry, and transportation functions as a subcontractor for Recleim, which contracted with CLEAResult.  Complaint ¶ 7.  Recleim’s most recent CSP renewal application stated that Recleim “performs appliance haul away and destruction services as part of [UGI and Ecova “for PPL”] Energy Efficiency Program.”  According to Key Recycling, “Recleim performs the ‘destruction’ of the used appliances that Key Recycling (as Recleim’s subcontractor) collects, records, and transports to Recleim’s de-manufacturing and recycling facility in Philadelphia.”  Id. ¶ 11.  CLEAResult acted as a program manager for the appliance recycling programs in the Energy Efficiency and Conservation Plan (EE&C Plan) of PPL Electric Utilities Corporation (PPL) and also contracted directly with UGI Utilities, Inc. – Electric Division (UGI Electric) to perform appliance recycling for its voluntary Phase III EE&C Plan.  Id. ¶ 7.  

		On July 30, 2020, Key Recycling filed a Complaint against Recleim.  In the Complaint, Key Recycling averred that in early 2018, Recleim began missing payments in response to Key Recycling’s invoices and Recleim has not responded to inquiries or telephone calls.  See Id. ¶¶ 18-27.  On June 30, 2020, after providing a thirty-day notice, Key Recycling terminated the agreement with Recleim.  Id. ¶ 28.  Key Recycling also alleged the following in the Complaint:

Recleim has hired truck drivers without adequate training to perform the unit collection, data gathering, and transportation functions formerly performed by Key Recycling.  To the extent that unit data is being collected at all, it is inaccurate or purely fictional.  Rather than being de-manufactured and their contents properly recycled, the units are being re-sold as is.

Id. ¶ 30.

		Key Recycling stated that without the knowledge or consent of CLEAResult or UGI Electric, “Recleim has apparently diverted to other purposes their payments meant in part to pay for Key Recycling’s services, thus jeopardizing the performance of a vital Act 129[footnoteRef:1] function.”  Therefore, as relief, Key Recycling requested that the Commission take the following actions: [1:  	Act 129 of 2008, P.L. 1592 (Act 129).] 


A.	Begin an investigation and audit of Recleim’s receipt and disposition of payments for its services under its contracts with CLEAResult and UGI Electric, including Recleim’s obligations under its subcontract with Key Recycling, to ensure that Act 129 Phase III is functioning as intended and that no fraud or abuse has occurred or is occurring. 

B.	Thereafter, if appropriate, suspend Recleim’s CSP registration and order Recleim to take such actions as are required to ensure that Act 129 Phase III is functioning as intended and that no fraud or abuse has occurred or is occurring, including requiring Recleim to make full and prompt payment of amounts due and owing to all of Recleim’s subcontractors and vendors for their work performed in furtherance of PPL’s and UGI Electric’s EE&C Plans; 

C. 	Revoke Recleim’s CSP registration if Recleim fails to comply with the Commission’s order. 

D. 	Grant such other relief it deems appropriate. 

Complaint ¶ 38.  

II.	History of Proceeding

On July 30, 2020, Key Recycling filed a Complaint against Recleim, seeking a Commission investigation and audit of contractual payments in the Act 129 Phase III appliance recycling programs[footnoteRef:2] of two electric distribution companies (EDCs) and the correction of improprieties that occurred without the EDCs’ knowledge or consent.  Key Recycling alleged that it has been harmed by the improprieties and will benefit as an incidental third-party beneficiary of the contracts between the EDCs and their CSPs by corrective actions taken by the Commission that ensure that Act 129 Phase III functions as intended and is free from fraud and abuse.  Complaint ¶ 5. [2: 	The Act 129 Phase III appliance recycling programs exist pursuant to the EE&C program set forth in 66 Pa. C.S. §§ 2806.1 and 2806.2.] 


On August 3, 2020, the Secretary of the Commission eServed the Complaint on Recleim.  The eService included a Notice to file an Answer which advised Recleim that absent an Answer being filed within twenty days of service of the Complaint, the case could proceed, the claims against Recleim may be deemed admitted, and a penalty may be entered, without further notice.  Recleim did not file an Answer to the Complaint by the due date.  

On October 5, 2020, staff from the Commission’s Office of Administrative Law Judge (OALJ) emailed the officer of Recleim served with the Complaint, copying counsel for Key Recycling, to inquire about the status of Recleim’s overdue response to the Complaint.  The officer of Recleim responded via email that Recleim engaged Pennsylvania legal counsel, and it would respond as quickly as possible.  I.D. at 2-3, 6.

On January 21, 2021, a Hearing Notice was issued setting a hearing in this matter for March 25, 2021.  A Prehearing Order was subsequently issued on January 25, 2021, notifying Recleim of the hearing date and that it must be represented by counsel.  
 
Key Recycling filed its Motion for Default Judgment (Motion) on January 25, 2021, requesting that the Commission enter a default order against Recleim deeming that the allegations in the Complaint be admitted.  

The record closed on February 15, 2021, the date Recleim’s Answer to the Motion was due.  To date, Recleim has not filed an Answer to either the Complaint or the Motion.  Further, the Commission’s case docketing system shows no entry of appearance by legal counsel representing Recleim or any responsive correspondence or pleading to Key Recycling’s Complaint.  
 
In the Initial Decision served on May 11, 2021, ALJ Heep granted, in part, and denied, in part, Key Recycling’s Motion.  Specifically, the allegations raising questions regarding Recleim’s financial and technical fitness to retain its registration as a CSP were deemed admitted and sustained because Recleim did not file an Answer.  The Initial Decision revoked Recleim’s registration as a CSP; however, it provided that Recleim may submit a new application to once again become a CSP.  Finally, the ALJ denied and dismissed Key Recycling’s breach of contract claims for lack of jurisdiction.  I.D. at 1, 7-9. 
 
As noted, supra, Key Recycling filed Exceptions on June 1, 2021.  No Replies to Exceptions were filed.  
III.	Discussion

A.	Legal Standards

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

1.	Act 129

		Under Act 129, the Commission has been charged with establishing an EE&C Program.  The EE&C Program requires each EDC with at least 100,000 customers to adopt a plan to reduce energy demand and consumption within its service territory.  66 Pa. C.S. § 2806.1.  On January 16, 2009, the Commission entered an Implementation Order at Docket No. M-2008-2069887 establishing the standards each plan must meet and providing guidance on the procedures to be followed for submittal, review, and approval of all aspects of EDC EE&C plans.[footnoteRef:3]   [3: 	See Energy Efficiency and Conservation Program Implementation Order, Docket No. M‑2008‑2069887 (Order entered January 16, 2009).] 


The Commission was also charged with evaluating the costs and benefits of the EE&C Program by November 30, 2013, and every five years thereafter.  66 Pa. C.S. § 2806.1(c)(3).  The Commission must adopt additional incremental reductions in consumption if the benefits of the EE&C Program exceed its costs.  Id.  In addition, the Commission was charged with comparing the total costs of the EE&C Program to the total savings in energy and capacity costs.  If the Commission determines that the benefits exceed the costs, the Commission shall set additional incremental requirements for reduction in peak demand for the 100 hours of greatest demand or an alternative reduction approved by the Commission.  66 Pa. C.S. § 2806.1(d)(2).  Furthermore, EDCs are to file a new EE&C plan with the Commission every five years or as otherwise required by the Commission.  Such plans are to set forth the manner in which the EDC will meet the required reductions in consumption under subsections (c) and (d).  66 Pa. C.S. § 2806.1(b)(1)(ii).

Among other things, Act 129 requires an EDC to include one or more CSPs in its EE&C plan for implementation purposes.  66 Pa. C.S. § 2806.1(b)(l)(i)(E).  Additionally, Act 129 requires the Commission to establish a CSP registry of persons and entities that meet the experience and other qualifications determined by the Commission, 66 Pa. C.S. § 2806.2, and establishes a requirement for the participation of CSPs in all or part of an EDC EE&C plan.  66 Pa. C.S. § 2806.1(a)(10).  Act 129 further requires the Commission to establish a registry of approved CSPs and to develop an application to determine whether minimum requirements set by the Commission are met.  66 Pa. C.S. § 2806.2. 

The Commission requires that adequate provisions and procedures be in place for monitoring quality assurance, auditing, and verification relating to a CSP’s interactions with customers.  The Act also authorizes the Commission to establish an evaluation process that monitors and verifies data collection, quality assurance, and the results of each EDC EE&C plan and the program as a whole.  66 Pa. C.S. § 2806.1(a)(2); Energy Efficiency and Conservation Program: Phase IV Final Implementation Order, Docket No. M-2020-3015228 (Order entered June 18, 2020) (2020 Implementation Order) at 99, 116.  Only registered CSPs may advise an EDC and/or provide consultation, design, or administration or management services to an EDC related to the implementation of the EDC’s EE&C plan.  A CSP is required to meet the Commission’s standards for “technical fitness and financial responsibility.”  See Implementation of Act 129 of 2008 - Registry of Conservation Service Providers, Docket No. M-2008-2074154 (Orders entered on July 16, 2013 and May 8, 2015).

2.	Default Judgment

In this case, the ALJ’s Initial Decision is a ruling on Key Recycling’s Motion.  In accordance with Section 5.61(c) of the Commission’s Regulations, 52 Pa. Code § 5.61(c), a respondent who fails to answer a Complaint within the twenty-day response period may be deemed in default, and the relevant facts stated in the Complaint may be deemed admitted.  See Hickory Hollow Farms c/o Lamar Harnish v. Liberty Power Holdings LLC and United Energy Alliance LLC, Docket No. C‑2016‑2559494 (Final Order entered August 31, 2017).  The Commonwealth Court has upheld the Commission’s authority to sustain complaints that are not answered within twenty days.  See Fusaro v. Pa. PUC, 382 A.2d 794, 797 (Pa. Cmwlth. 1978) (Fusaro).  

B.	Initial Decision 

		In the Initial Decision, ALJ Heep granted Key Recycling’s Motion, in part, and denied it, in part.  Initially, the ALJ noted that in its Motion, Key Recycling was seeking that the Commission grant the relief it requested in its Complaint and reiterated in its Motion.  I.D. at 5-6 (citing Motion at 4-5; Complaint at 10).  

		The ALJ observed that whether Recleim maintains the requisite financial fitness for CSP registration is a jurisdictional issue raised in the Complaint.  The ALJ noted that Key Recycling stated that in early 2018, Recleim began missing payments in response to Key Recycling’s invoices and Recleim has not responded to inquiries or telephone calls.  I.D. at 8.  On June 30, 2020, after a thirty-day notice from Key Recycling, the agreement between Key Recycling and Recleim was terminated.  Id. at 9. (citing Complaint ¶¶ 18, 28).  Additionally, the ALJ observed that whether Recleim maintains the technical fitness for a CSP was also a jurisdictional issue raised in the Complaint.  I.D. at 9.  The ALJ noted that as stated in the Complaint, 

Recleim has hired truck drivers without adequate training to perform the unit collection, data gathering, and transportation functions formerly performed by Key Recycling.  To the extent that unit data is being collected at all, it is inaccurate or purely fictional.  Rather than being de-manufactured and their contents properly recycled, the units are being re-sold as is.  

Id. (citing Complaint ¶ 30). 

The ALJ found that because Recleim did not file an Answer to the Complaint, Key Recycling’s pleadings were deemed admitted pursuant to Section 5.61 of the Commission’s Regulations, 52 Pa. Code § 5.61(c).  The ALJ reasoned that these deemed admitted allegations supported a finding that Recleim no longer maintained the fitness to serve as a CSP.  The ALJ concluded that because the uncontested allegations in the Complaint raised serious questions regarding Recleim’s financial and technical fitness, Recleim’s registration as a CSP would be revoked.  The ALJ stated that Recleim could submit a new Application if it wishes to be placed on the CSP registry in the future.  I.D. at 9.  

Concerning the remainder of the allegations in Key Recycling’s Complaint, the ALJ determined that the Commission does not have jurisdiction over what are essentially breach of contract claims between private parties.  Id. (citing Pettko v. Pennsylvania-American Water Co., 39 A.3d 473, 478 n.9 (Pa. Cmwlth. 2012); Adams v. Pa. PUC, 819 A.2d 631, 635 (Pa. Cmwlth. 2003)).  Accordingly, the ALJ did not address issues of reimbursement, outlays, and breach of contract in the Initial Decision.  The ALJ dismissed the breach of contract claims raised in the Complaint for lack of jurisdiction.  I.D. at 9.

C.	Exceptions[footnoteRef:4]  [4:  	Key Recycling filed one Exception that is broken down into subparts A, B, and C.  We will address each subpart, in turn.  ] 


		In its Exception No. 1(A), Key Recycling avers that it did not claim a breach of contract and seek an award of damages and that Recleim’s CSP registration should not be revoked as a final Commission action.  Key Recycling states that the ALJ erred by concluding that it sought damages when Key Recycling was, instead, seeking regulatory actions to discover what occurred and administrative compliance that all EDC‑CSP contractor agreements be fully performed to ensure successful completion of Act 129 Phase III.  Exc. at 5.  Key Recycling explains that it did not request that the Commission interpret the terms of the contracts between Recleim and CLEAResult, UGI Electric, and Key Recycling, but requested that the Commission ensure that the contracts be fully performed, without regard to their terms, to guarantee the overall integrity and success of the Act 129 EE&C Program.  Id. at 5-6.  

		Additionally, Key Recycling avers that the ALJ erred by imposing a penalty of revocation of Recleim’s CSP registration without first initiating actions to investigate the nature and extent of Recleim’s misappropriations to protect the integrity of the implementation of Act 129.  Exc. at 6.  Key Recycling claims that Recleim’s actions included its failure to satisfy its contractual obligations to Key Recycling and its attempt to replace Key Recycling for the remainder of Plan Year 5 of Phase III by reporting fictitious appliance data, which Key Recycling asserts violates Section 2806.1(a) of the Public Utility Code (Code), 66 Pa. C.S. § 2806.1(a).  Exc. at 6-7.  Key Recycling states that as it is aware of the general rule that the Commission lacks jurisdiction to award damages, it initially requested an investigation and audit of Recleim’s receipt and disposition of the payments it received from CLEAResult and UGI Electric so that the Commission could ensure no fraud or abuse had occurred.  Id. at 7.  Key Recycling continues that if Recleim proved recalcitrant during or after the investigation or audit, it next requested that the Commission suspend Recleim’s CSP registration and take any actions necessary to cure any fraud or abuse that had occurred, including directing Recleim to make its vendors whole.  As a last resort, Key Recycling requested that the Commission revoke Recleim’s CSP registration if Recleim failed to comply with the Commission’s orders.  Id. at 8.  

		Key Recycling submits that following this course of action would be the most practical because Key Recycling believes it is logistically, and perhaps jurisdictionally, questionable that the Commission could compel cooperation or compliance from Recleim once its CSP registration has been revoked.  Id.  For these reasons, Key Recycling requests that the Initial Decision be modified to provide as follows: (1) that the Commission conduct an investigation or audit as Key Recycling requested in its Complaint, and (2) that if the Commission finds irregularities, it order corrective measures that benefit all harmed parties pursuant to Section 501 of the Code, 66 Pa. C.S. § 501.  Exc. at 8-9.  

		In its Exception No. 1(B), Key Recycling argues that the Commission may order Recleim to cooperate in the Commission’s investigatory efforts and fully comply with its Phase III contracts under the Commission’s express and implied authority in Sections 501, 2806.1, and 2806.2 of the Code.  Key Recycling states that the Commission’s authority includes directing Recleim to provide verification of its work after March 2020 (when a moratorium was imposed on work due to the COVID-19 pandemic) in furtherance of PPL and UGI Electric’s EE&C programs, including full payment to Key Recycling for its services.  Exc. at 9.  

		Key Recycling avers that while there is no express provision authorizing the Commission to order Recleim to account for and verify its work and pay for the services performed by its subcontractors and vendors, such authority is implied in Sections 501, 2806.1, and 2806.2 of the Code.  Exc. at 10.  Key Recycling’s position is that if an enabling statute’s text does not provide the Commission with specific authority, “a strong and necessary implication from such text” may provide this authority, and an administrative agency is “invested with the implied authority necessary to the effectuation of its express mandates.”  Id. at 10-11 (citing Blue Pilot Energy, LLC v. Pa. PUC, 241 A.3d 1254, 1265-66 (Pa. Cmwlth. 2020) (Blue Pilot); ARIPPA v. Pa. PUC, 966 A.2d 1204, 1211 (Pa. Cmwlth. 2009) (ARIPPA)).  Key Recycling states that although the Commission does not have express authority to rule on private contractual matters, it has unquestioned authority to ensure Recleim satisfies its obligation to comply with the Commission’s orders.  Exc. at 11.  

Key Recycling submits that the requisite necessity for implied authority in this case stems from the Commission’s express statutory responsibilities in Sections 2806.1(a)(1-11) (relating to an energy efficiency and conservation program); 2806.1(b)(1)(i)(E) (EDC plans must include a contract with one or more CSPs); 2806.1(b)(1)(i)(H) and 2806.1(k) (EDC plans must include a proposed cost-recovery tariff mechanism in accordance with Section 1307 to fund EE&C measures and ensure full and current recovery of the prudent and reasonable costs of the plan); 2806.1(f) (penalties on EDCs for failure to achieve the required reductions in consumption); 2806.1(i) (EDC reports to the Commission of annual results of the EDC’s EE&C Plan); and 2806.2 (requiring a CSP Registry).  Exc. at 11-12.  Key Recycling contends that all of these mandates in the Code would be rendered meaningless if a CSP is permitted to ignore its contractual obligations which are intended to implement an EDC’s EE&C Plan.  Id. at 12.  

In its Exception No. 1(C), Key Recycling contends that the civil and criminal penalty provisions and private cause of action provision under Chapter 33 of the Code, as well as the Commission’s implied authority to revoke a CSP’s registration, are inadequate to protect CSPs and third-party contractors and to prevent CSP misconduct.  Exc. at 12.[footnoteRef:5]   [5: 	Key Recycling recognizes that the Commonwealth Court in Blue Pilot suggested that the provisions in Chapter 33 of the Code were adequate to protect the public and to ensure electric generation supplier (EGS) compliance with Commission Regulations when it denied implied authority for the Commission to order EGSs to issue refunds.  Id. ] 


To that end, Key Recycling argues that the civil penalty provisions at 66 Pa. C.S. § 3301 are inadequate in this instance because the Commonwealth of Pennsylvania receives the fines and Recleim has been undeterred by them.  Key Recycling avers that the provision for criminal penalties under 66 Pa. C.S. § 3302 is also an ineffective deterrent to Recleim’s misconduct and of no immediate help to Key Recycling or other harmed parties, because the alleged offense here is not subject to that section of the Code, but rather is an offense that requires criminal prosecution under Pa. Crimes Code § 3927.6 (theft by failure to make required disposition of funds received).  Furthermore, Key Recycling states that the civil private cause of action at 66 Pa. C.S. § 3309 may prove more helpful to wronged CSPs and third-party vendors if the Commission’s implementation orders expressly or impliedly encompass the acts made unlawful under that section.  In addition, Key Recycling avers that civil litigation can often be too costly, time consuming, unavailing, and precluded by contractually mandated arbitration at disadvantageous venues.  Exc. at 13-14.

Key Recycling contends that Recleim’s and other CSP’s future misconduct may be better deterred if the Commission does more here than merely revoke Recleim’s CSP registration.  Key Recycling suggests that the Commission may refer this matter to the Office of Attorney General or other appropriate authorities and assist in the prosecution of Recleim with the investigation and audit that was requested by Key Recycling in its Answer and Motion.  Id.  

D.	Disposition

Upon review of the pleadings and filings before us, we agree with the ALJ’s determination to dismiss the breach of contract and contract-related issues and requests for relief in Key Recycling’s Complaint on the grounds that the Commission does not have jurisdiction over what are essentially breach of contract claims between private subcontractor parties.  While Key Recycling couches its Complaint as one seeking to ensure that Act 129 functions as intended and is free from fraud and abuse, Key Recycling’s allegations and the relief Key Recycling seeks in the Complaint, including the requested investigations, sound in contract matters that are outside of our jurisdiction.  For instance, the focus of Key Recycling’s Complaint is that Recleim is violating its contract with Key Recycling by failing to pay Key Recycling for invoiced monthly amounts owed for services Key Recycling provided under the contract.  See, e.g., Complaint ¶ 25.  Moreover, the relief Key Recycling seeks includes the following:  (1) an investigation and audit of Recleim’s receipt and disposition of payments for its services under its contracts, including Recleim’s obligations under its subcontract with Key Recycling, and (2) after such an investigation, a suspension of Recleim’s CSP registration and directive that Recleim take certain actions, “including requiring Recleim to make full and prompt payment of amounts due and owing to all of Recleim’s subcontractors and vendors for their work performed in furtherance of PPL’s and UGI Electric’s EE&C Plans.”  Complaint ¶ 38.  Accordingly, we agree with the ALJ’s conclusion not to address issues of reimbursement, outlays, and breach of contract because the Commission lacks jurisdiction over private contractual disputes.  Adams v. Pa. PUC, 819 A.2d 631, 635 (Pa. Cmwlth. 2003).  

We acknowledge that Act 129 requires the Commission to establish procedures to require EDCs to competitively bid all contracts with CSPs, requires the Commission to establish procedures to review all proposed contracts with CSPs prior to execution of the contract, and gives the Commission power to order the modification of proposed contracts to ensure that plans meet consumption reduction requirements.  See 66 Pa. C.S. § 2806.1(a)(7),(8).  These provisions generally are more geared toward ensuring that an EDC’s Act 129 plan, and the CSP’s work produced in the EDC’s plan, satisfies the consumption reduction requirements.  2020 Implementation Order at 114‑117.[footnoteRef:6]  Act 129 does not address breach of contract issues or remedies for breach of contract.  [6:  	The Commission’s Implementation Orders pertain more to contracts between an EDC and a CSP and do not appear to address contracts between two CSPs.  We note that our authority to vary, reform, and revise contracts under Section 508 of the Code, 66 Pa. C.S. § 508, applies to contracts between public utilities and other entities and, thus, not necessarily to contracts between two private, non-public utility parties.  ] 


[bookmark: _Hlk92204270]Accordingly, we agree with Key Recycling that there is no express provision authorizing the Commission to order Recleim to pay for the services performed by its subcontractors and vendors; however, we disagree with Key Recycling that such authority is implied in Sections 501, 2806.1, and 2806.2 of the Code.  Under the law, if a statute’s text does not provide the Commission with specific authority, a strong and necessary implication from such text may, nonetheless, provide such authority.  ARIPPA, 966 A.2d at 1211.  The requisite necessity must derive from the agency’s express statutory duties and responsibilities and bear directly on the agency’s ability to carry out those duties and responsibilities.  Blue Pilot, 241 A.3d at 1266.  

In ARIPPA, the court held that the Commission had subject matter jurisdiction to determine the ownership of alternative energy credits in an agreement executed before such credits existed.  The court reasoned that based on the unique nature of alternative energy credits and the provision in the Code for the Commission’s extensive oversight of them, resolving the dispute was not a matter of ordinary contract interpretation, but, rather, a process that implicated the particular expertise of the Commission.  ARIPPA at 1212.  On the other hand, the court in Blue Pilot held that the Commission did not have the implied authority to order an EGS that violated the Commission’s Regulations to provide a refund to customers as a penalty for that violation.  The court reasoned that such refund authority was not necessary to carry out the Commission’s statutory duties under the Code, and the violation and penalty provisions in Chapter 33 of the Code and the license suspension and revocation authority in the Commission’s Regulations were adequate to protect the public and ensure EGS compliance with the Commission’s Regulations.  Blue Pilot at 1267.  

We conclude that the majority of Key Recycling’s allegations and requested relief in this case are more akin to matters of ordinary contract interpretation rather than matters that require the Commission’s special expertise.  Moreover, similar to Blue Pilot, an investigation and audit of Recleim’s receipt and disposition of payments for its services under its contracts and a directive that Recleim pay its subcontractors and vendors for their work under such contracts is not necessary to carry out the Commission’s statutory duties under Act 129.  The Commission has effective methods in place, authorized by Act 129, for ensuring that EDCs meet the required reductions in consumption under Act 129 and that Act 129 is properly implemented.  For instance, the Commission:  (1) established an EE&C plan approval process to ensure that an EDC has a plan for meeting the required reductions in consumption under Act 129; (2) established an evaluation process that monitors and verifies data collection, quality assurance, and the results of each EDC EE&C plan and the program as a whole (which includes monitoring EDC annual reports to the Commission concerning the EDC’s EE&C Plan); (3) analyzes the costs and benefits of each EE&C Plan in accordance with a Total Resource Cost Test; and (4) established procedures to ensure compliance with the requirements for reduction in consumption.  See 66 Pa. C.S. § 2806.1(a)(1),(2),(3),(9); 2020 Implementation Order at 86-88, 96-99, 104-109.  Act 129 also authorizes the Commission to impose penalties on EDCs for failure to submit an Act 129 Plan or to achieve the required reductions in consumption.  66 Pa. C.S. § 2806.1(f).  

In analyzing Key Recycling’s request for relief in the Motion for Default Judgment, the ALJ properly granted the Motion with respect to the issues over which the Commission has jurisdiction:  Recleim’s lack of financial and technical fitness to operate under its Commission registration as a CSP.  A CSP must have the requisite technical fitness and financial responsibility to be qualified and included in the CSP registry.  See Energy Efficiency and Conservation Program, Docket No. M-2008-2069887 (Implementation Order entered January 16, 2009); Implementation of Act 129 of 2008 Phase 2 - Registry of Conservation Service Providers, Docket No. M-2008-2074154 (Final Order entered February 5, 2009); 66 Pa. C.S. 2806.2.  Accordingly, the ALJ appropriately concluded that the uncontested allegations in the Complaint raised serious questions regarding the financial and technical fitness of Recleim, and, therefore, revoked Recleim’s registration as a CSP.  If Recleim submits a new Application to be placed on the CSP registry in the future, the Commission may take such actions as it finds necessary to determine whether Recleim possesses the requisite technical and financial fitness at that time prior to placing Recleim on the CSP registry.  

We believe that such action is adequate to deter a CSP’s misconduct.  Only registered CSPs may advise an EDC and/or provide consultation, design, or administration or management services related to the implementation of the EDC’s energy efficiency and conservation plan.  See Energy Efficiency and Conservation Program, Docket No. M-2008-2069887 (Implementation Order entered January 16, 2009); 66 Pa. C.S. § 2806.2.  Therefore, we conclude that the ultimate penalty of revoking a CSP’s registration, thereby precluding it from participating in and supporting an EDC with Act 129 energy efficiency initiatives, is a significantly impactful, and perhaps the most effective, method within the Commission’s regulatory authority to prevent and deter CSP misconduct and to protect other CSPs and third-party contractors working in furtherance of the goals of Act 129.  For all of these reasons, we shall deny Key Recycling’s Exceptions.  
Conclusion

Upon review, we shall deny Key Recycling’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Key Recycling, LLC on June 1, 2021, are denied.  

2.	That the Initial Decision of Administrative Law Judge Darlene Heep, served on May 11, 2021, is adopted.  

3.	That the Motion for Default Judgment filed by Key Recycling Services, LLC is granted, in part, and denied, in part.

4.	That Key Recycling Services, LLC’s claims of breach of contract are denied and dismissed. 

5. 	That Key Recycling Services, LLC’s remaining claims are sustained. 

6. 	That registration of Recleim, LLC as a Conservation Service Provider is revoked. 

7. 	That a copy of this Opinion and Order be served on the Commission’s Bureau of Technical Utility Services. 

8. 	That Recleim may submit a new Registration Application. 

9. 	That this matter be marked closed. 

[image: ]BY THE COMMISSION




Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  February 3, 2022

ORDER ENTERED:  February 3, 2022
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