BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Aqua Pennsylvania Wastewater, 	:			A-2021-3027268
Inc., pursuant to Sections 1102 and 1329 of	 	:
the Pennsylvania Public Utility Code for:	 	:
:
(1) approval of the acquisition by Aqua of the 	:
wastewater system assets of Willistown Township 	:
situated within the Township Willistown, Chester	:
County, Pennsylvania;			 	:

(2) approval of the right of Aqua to begin to offer, 	:
Render, furnish and supply wastewater service to  	:
The public in portions of Willistown Township,  	:
Chester County, Pennsylvania; and			:

(3) an order approving the acquisition that 	 	:
Includes the ratemaking rate base of the Willistown  :
Township wastewater system assets pursuant to 	:
Section 1329 c (2) of the Public Utility Code		:

Request for Approval of Contracts, including		:
Assignments of Contracts, between Aqua and		:
Willistown Township, Pursuant to Section 507 of	:
The Public Utility Code				:

Request for Approval of a Contract between 		:
Affiliated Interests, Pursuant to Section 2102 of 	:
The Public Utility Code 



INTERIM ORDER 
GRANTING IN PART AND DENYING IN PART INTERVENOR 
SWIFT’S RENEWED MOTION FOR ISSUANCE OF 
DEPOSITION SUBPOENAS TO FACT WITNESSES

		On February 1, 2022, Intervenor, Robert A. Swift filed a Motion For Issuance Of Deposition Subpoenas To Fact Witnesses (Original Motion), setting forth the basis for the request for the issuance of subpoenas upon William Shoemaker, Sally Slook, and William Hagan.  The Motion identified the three fact witnesses as officers or employees of Willistown Township.
52 Pa. Code § 5.421 (b) (3), related to the filing for an Application for the issuance of subpoenas, provides that the written application must contain a notice that a response or objection to the application shall be filed with the Commission and presiding officer within 10 days of service of the application.

[bookmark: _Hlk95825112]52 Pa. Code § 5.421 (c) provides, in pertinent part, as follows:

		c)  Service.  An application for a subpoena shall be filed with the Commission and copies served by the petitioner upon:

   (1)  The party, person or individual to be subpoenaed.
   (2)  The presiding officer.
   (3)  The parties.
   (4)  The Commission’s Law Bureau, if the subpoena is directed to a Commission employee.
   (5)  The person or individual for whom the subpoena is sought when the person is not a party to the case. When the person or individual for whom a subpoena is sought is not a party to the case, the application must identify the persons—names and addresses—including the Secretary and presiding officer, to whom the answer or objection shall be sent.

The Original Motion identified the three individuals to be subpoenaed, provided an address for them in the proposed subpoenas attached to the Original Motion, and identifies them as  officers or employees of Willistown Township.  The Original Motion also included a Certificate of Service, however the Certificate of Service did not certify that a copy of the Application was served upon the three individuals sought to be subpoenaed or upon Willistown Township.  In addition, the Original Motion did not include  a notice that a response or objection to the application shall be filed with the Commission and presiding officer within 10 days of service of the application or other deadline set in the proceeding.  Such notice is necessary in order to permit the Parties, the persons to be subpoenaed and any other appropriate individual or entity to file any objections or responsive pleadings to the Application.

		On February 4, 2022, an interim order was entered denying the Original Motion, without prejudice for various reasons, including that the attached Certificate of Service did not certify that the individuals sought to be subpoenaed were served with the Original Motion or provided with a Notice that a response or objection could be filed within ten days of service. 

		On February 4,2022, Robert A. Swift filed Intervenor Swift’s Renewed Motion for Issuance of Deposition Subpoenas to Fact Witness (Renewed Motion) 

		The Renewed motion contains substantially similar arguments to the Original Motion.  Mr. Swift attached as Exhibit 2, proposed subpoena forms as well as a certificate of service for the proposed deponents and a Notice pursuant to 52 Pa. Code § 5.421 (b)(3) which Mr. Swift stated was being filed and served. 

		The subpoena forms advise the three proposed deponents that they are ordered to come to the Office of Kohn, Swift, and Groff, P.C. on February 10. 2022 at designated times to testify on behalf of Intervenor Robert Swift. 

		The Notice attached to the Renewed Motion dated February 4,2022 advises the Parties and the three proposed deponents that they may oppose the Renewed Motion within 10 days of service by submitting their written opposition and the grounds for their opposition to the Renewed Motion. 

		In the event the Renewed Motion was served on February 4, 2022, the Parties and three proposed deponents would have through February 14, 2022 to object to the depositions scheduled on the form subpoenas for February 10, 2022. 

		On February 7, 2022, the undersigned presiding officer received an email from Mr. Swift advising that the Commission’s e-filing bureau required that Mr. Swift refile the three documents containing his Renewed Motion filed on February 4,2022, as a single document, which he indicated was filed on February 7, 2022 and included as an attachment to the email. 

		The Original Motion was deficient as it did not contain the Notice required by 52 Pa. Code § 5.421 (b)(3) and was not served upon the three proposed deponents. 

		The Renewed Motion was also deficient as the subpoena forms attached provide that the depositions were scheduled for February 10, 2022 while the Notice provides that the proposed deponents had ten days to object to the Renewed Motion, or until February 14, 2022, well after the dates scheduled for the depositions.

		On February 8, 2022, Willistown Township filed a Petition to Intervene

		On February 14, 2022, Willistown Township filed Objections of Willistown Township to Intervenor Robert A. Swift’s Motion For Issuance of Deposition Subpoenas To Fact Witnesses (Willistown Objections)

		The Township essentially argued that Mr. Swift’s request for depositions of Sally Slook, William Hagan and William Shoemaker would cause unreasonable annoyance , and embarrassment, oppression, burden or expense to the Township as there are several less burdensome discovery mechanisms available to Mr. Swift under the Commission regulations, as the subjects that Mr. Swift seeks to elect have already been well vetted.  Additionally, that Mr. Swift should not be permitted to manufacture a due process violation in this proceeding to justify his demand for oral depositions from the Township. 

		A prehearing conference was convened on February 15, 2022.  Argument on the Renewed Motion was heard from the Township, Intervenor Swift and the Parties.  The Township represented that Sally Slook, one of the three deponents, will provide written testimony in this proceeding.  I was informed that William Shoemaker and William Hagan will not be providing written testimony.
		Based upon the pleadings filed and  the argument and representations of Attorney Swift and counsel for the Township, the Parties were advised that the Renewed Motion, as it pertains to William Shoemaker and William Hagan will be denied, however the Renewed Motion as it relates to Sally Slook would be granted and a discovery deposition of Sally Slook would be permitted.  Mr. Swift averred that the deposition would require two hours to complete.  Counsel for the Township  objected to Mr. Swift’s request to depose the Ms. Slook in person and requested that the Deposition of Ms. Slook be permitted as a virtual deposition.  In addition, as no date was agreed upon by the parties for the deposition, the Parties were advised that a subpoena could not be issued and served within the next several days but that the deposition shall be conducted by Tuesday February 22, 2022.  Counsel for the Township agreed to produce Ms. Slook for her deposition no later than that date and the Parties were directed to agree upon a date and time.  The Parties were also reminded that the case will be heard on written pre-served testimony and that the parties are expected to review and understand the rules pertaining to pre served testimony written. 

		Under the circumstances, the following order will be entered. 


THEREFORE,

IT IS ORDERED:


That the Intervenor Swift’s Renewed Motion For Issuance of Deposition Subpoenas To Fact Witnesses, as it pertains to William Hagan and William Shoemaker, filed on February 4, 2022, and re-filed on February 7, 2022 is denied.



That the Intervenor Swift’s Renewed Motion For Issuance of Deposition Subpoenas To Fact Witnesses, as it pertains to Sally Slook, filed on February 4, 2022, and re-filed on February 7, 2022 is granted subject to the following limitations.

a. 	The discovery deposition shall be conducted within two (2) hours.

b. 	The discovery deposition shall be scheduled as a virtual deposition

c. 	The discovery deposition shall be conducted no later than February 22, 2022

d. 	That the Parties are in agreement that as in exact date has not been established for the discovery deposition, a subpoena cannot be issued and served by February 22, 2022 and accordingly, counsel for Willistown Township has agreed to produce Sally Slook for the discovery deposition. 
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ALEXANDER R STAHL COUNSEL
AQUA PENNSYLVANIA INC
762 W LANCASTER AVE
BRYN MAWR PA  19010
610.645.1130
astahl@aquaamerica.com
Accepts eService

ROBERT SWIFT ATTORNEY
SWIFT & CHOI DEVELOPMENT LLC 
13 DEVON ROAD
MALVERN PA  19355
215.238.1700
rswift@kohnswift.com
Accepts eService 

JULIE FRISSORA
34 CHETWYND ROAD
PAOLI PA  19301
610.731.9509
JuliFriss@yahoo.com
Accepts eService 

HENRY YORDAN
152 GRUBB RD
MALVERN PA  19355
henryyordan@aol.com
Accepts eService 

ERIN FURE ESQUIRE
TERESA WAGNER ESQUIRE
OFFICE OF SMALL BUSINESS ADVOCATE
FORUM PLACE
555 WALNUT STREET 1ST FLOOR
HARRISBURG PA  17101
717.783.2525
efure@pa.gov
tereswagne@pa.gov




CHRISTINE M HOOVER ESQUIRE
HARRISON W BREITMAN ATTORNEY
ERIN L GANNON ESQUIRE 
MACKENZIE C BATTLE ESQUIRE
OFFICE OF CONSUMER ADVOCATE
555 WALNUT STREET 5TH FLOOR
FORUM PLACE
HARRISBURG PA  17101
717.783.5048
CHoover@paoca.org
hbreitman@paoca.org
egannon@paoca.org
MBattle@paoca.org
Accepts eService 

THOMAS NIESEN ESQUIRE
THOMAS NIESEN & THOMAS LLC
212 LOCUST STREET  STE 302
HARRISBURG PA  17101
717.255.7600
tniesen@tntlawfirm.com
Accepts eService 

TIM KEARNEY
SENATOR TIM KEARNEY
130 S STATE RD SUITE 101
SPRINGFIELD PA  19064
717.787.1350
cameron.allen@pasenate.com
Accepts eService 

ERIKA MCLAIN ESQUIRE
PO BOX 3265
HARRISBURG PA  17105-3265
717.783.6170
ermclain@pa.gov
Accepts eService 






