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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Frank D. Kitzmiller (Complainant or Mr. Kitzmiller) on April 4, 2019, to the Initial Decision (I.D.) of Deputy Chief Administrative Law Judge (ALJ) Joel H. Cheskis issued on March 18, 2019, in the above-captioned proceeding.  The City of Lancaster Water Department (Lancaster or City) filed Replies to Exceptions on April 18, 2019.  For the reasons stated below, we deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.

I.	Background 

		In his Initial Decision, the ALJ briefly addresses a lapse between the filing of Mr. Kitzmiller’s Formal Complaint (Complaint) assigned to this docket and the initiation of the formal hearing process in August 2017.  We believe that this Order benefits from a more extensive explanation.[footnoteRef:1] [1:  	In providing this explanation, we rely on documents of record in this proceeding and Commission documents of record from a 2014 Lancaster base rate case.  Sections 5.406-5.408 of our Regulations, 52 Pa. Code §§ 5.406-5.408, respectively, address the use of public documents, records of other proceedings, and official and judicial notice of facts in our proceedings.  Our reference to documents from the 2014 base rate case, however, is not used for factual support of the ALJ’s Initial Decision here.  Rather, the references are provided to piece together the time lapse that appears on this record.] 


		This Order resolves the Complaint of Mr. Kitzmiller at this docket, Docket No. C-2014-2435567, which was filed against the City in July 2014, approximately five weeks after Lancaster had filed a general base rate case pursuant to Section 1308(d) of the Public Utility Code (Code) at Docket No. R-2014-2418872.  On the same date in July, Mr. Kitzmiller had also filed a second complaint, assigned Docket No. C‑2014‑2435548.  Both complaints became entangled in the rate case.

		On September 30, 2014, the Secretary’s Bureau received a letter from Mr. Kitzmiller, in which he included both complaint docket numbers and on which the rate case docket number was handwritten.  In the letter, Mr. Kitzmiller raised several questions about various subjects, including Lancaster’s unaccounted for water, billings, and the City’s lease with Manheim Township.  He also requested information regarding his right to conduct discovery.  As there was no certificate of service with the letter, by Secretarial Letter dated October 1, 2014, the Secretary’s Bureau forwarded Mr. Kitzmiller’s letter to all parties of record and the presiding ALJ in the base rate proceeding, Angela T. Jones.  The Secretarial Letter included all three docket numbers and characterized both complaint dockets as “the two formal rate complaints [Mr. Kitzmiller] filed at the above docket numbers against the City of Lancaster in its proposed rate increase by the Bureau of Water at the above R docket number.”  The letter also stated that “Mr. Kitzmiller’s rate complaints were processed and served on [counsel] for the City of Lancaster on August 4, 2014.”

		The 2014 base rate case was resolved by a settlement submitted to the Commission by cover letter dated November 24, 2014.  Mr. Kitzmiller participated in the base rate proceeding and filed a statement in support of the settlement on December 4, 2014.  No certificate of service was attached indicating service on any other party.

		In her Recommended Decision, ALJ Jones acknowledged a complaint filed by Mr. Kitzmiller at Docket No. C-2014-2435548 on July 14, 2014, again, the same date the Complaint assigned to this docket was received.  ALJ Jones noted that she had not become aware of the complaint until receiving an email from the Secretary’s Bureau on October 1, 2014, inquiring about it.  See December 4, 2014 Recommended Decision of ALJ Jones at Docket No. R-2014-2418872 at 5 n.1.  By Order entered January 15, 2015, the Commission adopted ALJ Jones’ Recommended Decision approving the settlement.  In Ordering Paragraph 9, the Commission deemed satisfied and marked closed the formal complaint of Mr. Kitzmiller at Docket No. C-2014-2435548.

As explained more fully in the history of this proceeding below, no more action occurred at any of the three dockets until August 2016, when Mr. Kitzmiller filed a letter with the Secretary’s Bureau.

		In his March 18, 2019 Initial Decision in this Complaint proceeding, the ALJ addressed the lapse between Mr. Kitzmiller’s filing of this Complaint to the process that ultimately produced his Initial Decision as follows:
It is unclear what happened to this complaint during the period August 4, 2014 through August 11, 2017.  At the time Mr. Kitzmiller filed his complaint, as discussed below, Lancaster also had a formal proceeding requesting an increase of its base rates.  It is unclear why this complaint was not consolidated with the proceeding or proceeded on its own at that time.

I.D. at 2 n.1.  This was also a matter of discussion on the record during the second evidentiary hearing on this Complaint.  See Transcript (Tr.) at 87-88.

		As further noted by the ALJ, 

[had Mr. Kitzmiller’s Complaint] been made a part of the proceeding involving Lancaster’s requested increase of its base rates, the company could have filed an answer to the complaint but it would not have been required to do so, as is the case in base rate proceedings.  When the complaint proceeded outside of the rate case proceeding, Lancaster filed the answer nunc pro tunc.

I.D. at 3 n.2.[footnoteRef:2] [2:  	On February 8, 2018, Lancaster filed a Motion to File Answer Nunc Pro Tunc (Motion).  In the Motion, Lancaster referred to an answer that it intended to file upon grant of the Motion as well as a proposed answer identified as Exhibit A which was referenced as attached.  Motion at 3, 5.  In the Motion, Lancaster addressed this Complaint, the base rate case, and Mr. Kitzmiller’s complaint in the rate case.  In support of the Motion, Lancaster described the rate complaint at Docket No. C-2014-2435548 as having “incorporated the complaint docketed at C‑2014-2435567” that was “later made part of the rate case.”  Motion at 1.  Lancaster also explained its failure to file an answer in the base rate case by referring to our Regulation at 52 Pa. Code § 5.61(d), which does not require answers to base rate case complaints, the same conclusion the ALJ had reached.  Motion at 2.  Finally, Lancaster asserted that, in good faith, it believed in 2014 and continued to believe over three years later that both of Mr. Kitzmiller’s complaints were related to the then pending rate case and both were resolved upon the Commission’s approval of the rate case settlement because documents filed by Mr. Kitzmiller in the rate case identified both C-dockets.  Motion at 2, 3; see also Tr. at 31-35 (comparing assertions of similar issues in both complaints) and 88.  Lancaster’s Motion was granted on the record during the first evidentiary hearing, and the Answer and New Matter eventually were entered into the record as Lancaster Exhibit 3 during the second evidentiary hearing.  See Tr. at 53, 89-91, 94.] 

		With this more expansive explanation of the procedural posture of this Complaint proceeding, we find that Mr. Kitzmiller’s process before ALJ Cheskis resolves procedural concerns that otherwise may appear without this information.  Accordingly, we resolve the Complaint based upon the evidentiary record created before and addressed by the ALJ in his Initial Decision.

II.	History of the Proceeding

	On July 14, 2014,[footnoteRef:3] the Complainant filed this Complaint against Lancaster in which he alleged that there were incorrect charges on his bill.  In an attachment to his Complaint, Mr. Kitzmiller identified the incorrect charge as an “overcharge of customer charge caused by billings based on a 1” meter instead of the ¾” meter actually used by customer residing in Manheim Township.”  Complaint Attachment at 1.   [3:  	Unless otherwise noted, dates recited for Mr. Kitzmiller’s and Lancaster’s filings are Commission-docketed receipt dates.] 


	In the attachment, Mr. Kitzmiller also addressed, either through his written recitation or by attached exhibits, inter alia:  (1) the pending base rate case and customer notice; (2) information he obtained about the rate case from discussions with Lancaster; (3) his connection to Lancaster’s water system and tapping fee paid in 1985; and (4) his ¾-inch water meter connected to a one-inch service line as “required by Manheim Township[.]”  Id.  Mr. Kitzmiller requested a refund of approximately $3,881 (including compounded interest) from 1985 to the present for himself, and up to $19,402,800 for the same time period (and including interest) for up to 5,000 customers.  Complaint Attachment, Exhibit 1.  The Commission’s Secretary’s Bureau served Mr. Kitzmiller’s Complaint on Lancaster on August 4, 2014.

	As previously noted, on September 30, 2014, Mr. Kitzmiller filed a letter with the Secretary’s Bureau referencing both complaints he filed and requesting information generally about the discovery process for both as well as specific information about the rate increase, including on matters concerning Lancaster billings and the Manheim Township water system.  No certificate of service was attached indicating the letter was served on any other party.

	By Secretarial Letter dated October 1, 2014, and including reference to the three docket numbers associated with each of Mr. Kitzmiller’s two complaints and the rate case, all parties of record were informed, and provided copies, of Mr. Kitzmiller’s September 30, 2014 letter.  The Secretarial Letter described Mr. Kitzmiller’s letter as informing the Commission that the Complainant had “not received any documentation regarding the two formal rate complaints he filed at the [base rate and two complaint] docket numbers against the City” in its rate case at Docket No. R-2014-2418872.  It also stated that Mr. Kitzmiller’s “rate complaints” were filed on July 14, 2014, after the rate case was suspended, and noted that “Mr. Kitzmiller’s rate complaints were processed and served on” Lancaster’s counsel.  October 1, 2014 Secretarial Letter.

	On October 31, 2014, Mr. Kitzmiller filed a letter at this docket number requesting a status update on this Complaint and an estimated timeline for the proceeding.  The Complainant again inquired about the conduct of discovery and specifically questioned whether joinder or consolidation of this case might apply per our Regulations at 52 Pa. Code §§ 5.23 (joinder) and 5.81 (consolidation).  Finally, Mr. Kitzmiller raised the possibility of a class action of allegedly similarly situated customers from Manheim Township.  Again, no certificate of service was attached indicating the letter was served on any other party.

	As stated above, parties to the rate case achieved a settlement that was filed with the Commission on November 24, 2014, recommended for approval by ALJ Jones in a Recommended Decision dated December 4, 2014, and adopted by Commission Order entered January 15, 2015.

	On August 1, 2016, Mr. Kitzmiller filed a letter at this docket number questioning the “closed” case summary for this Complaint as published on the Commission’s website.  Mr. Kitzmiller further stated, inter alia, that he received no notice the case was closed, “had never noticed the ‘closed’ caption until late 2015,” and attaching or referring to previously identified correspondence or information from the rate case, questioned whether this Complaint was linked to and closed with the rate case.  August 1, 2016 letter at 1.  No certificate of service was attached indicating the letter was served on any other party.

	On August 11, 2017, Lancaster filed a Certificate of Satisfaction at this docket number.  Lancaster asserted that in response to the Complaint, the City’s Business Manager contacted Mr. Kitzmiller and explained the origination of the one-inch service line and corresponding customer charge applied by the City as due to the service line requirements of Manheim Township dating back to the mid-1980s.  Lancaster further relayed its understanding that the explanation was satisfactory and “made sense” to Mr. Kitzmiller.  Lancaster also asserted that due to Mr. Kitzmiller’s attachment of this Complaint at this docket to his base rate case complaint at Docket No. C-2014-2435548, “it was assumed that Mr. Kitzmiller had merged said billing complaint with the formal rate case complaint[,]” the settled resolution to which Mr. Kitzmiller had agreed.  Certificate of Satisfaction at 1.

	On August 16, 2017, Mr. Kitzmiller filed an objection to Lancaster’s Certificate of Satisfaction.  Mr. Kitzmiller asserted that he appreciated receiving information from Lancaster in 2014, both telephonically and in response to his Right-to-Know request to the City following the filing of his Complaint, but he contested that such information satisfied or made sense to him.  Mr. Kitzmiller also stated that it was never his intent to merge his two formal complaints.  Rather, he explained that he only attached this Complaint to his base rate case complaint to advise parties of his requested refunds on behalf of himself and other Manheim Township customers as an additional expense that “could be used by the City of Lancaster in calculating future years’ Water Fund expenses and could result in the City of Lancaster obtaining a higher water rate increase than presently requested.”  Objection at 3.  A certificate of service of the objection on Lancaster was attached.

	On August 29, 2017, a notice establishing October 17, 2017, for an initial telephonic hearing was issued.  A prehearing order was issued September 7, 2017.

	In October and November 2017, and March 2018, the ALJ granted three unopposed requests for continuances from Mr. Kitzmiller to accommodate his request for additional time to conduct discovery, review information from the City, and prepare testimony and exhibits for the hearing. 

	An initial evidentiary hearing was eventually rescheduled for and held on April 18, 2018, producing a transcript of fifty-nine pages.  Mr. Kitzmiller appeared pro se; Lancaster was represented by counsel.  By order dated June 15, 2018, the ALJ resolved pending discovery issues by denying Mr. Kitzmiller’s two outstanding Motions to Compel.  A second evidentiary hearing was scheduled for July 26, 2018.  Following an unopposed request for a continuance from the City due to a schedule conflict, a second evidentiary hearing was scheduled for August 28, 2018, rescheduled for September 20, 2018, and ultimately rescheduled again and held on December 19, 2018, producing a transcript of an additional forty-four pages.  The Complainant again represented himself; Lancaster was again represented by counsel.[footnoteRef:4]  Mr. Kitzmiller presented four exhibits that were entered into the record.  The City presented one witness with two exhibits, also admitted into the record.  I.D. at 2-4. [4:  	On December 21, 2021, a notice of appearance on behalf of an additional counsel for the City was filed.] 


	The record closed for the first time on January 9, 2019.  In February 2019, and again in March 2019, Mr. Kitzmiller filed petitions to reopen the record seeking to admit additional exhibits and make changes to his written testimony.  The ALJ granted both petitions.  The record closed for the final time on March 15, 2019.  I.D. at 4-5.

	By Secretarial Letter dated March 18, 2019, parties were served copies of the ALJ’s Initial Decision.  As previously noted, the Complainant filed Exceptions to the Initial Decision on April 4, 2019.  Lancaster filed Replies to Exceptions on April 18, 2019.  For the reasons that follow, we agree with the ALJ’s analysis and adopt his Initial Decision without modification.

III.	Discussion 

A.	Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Lancaster is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, Mr. Kitzmiller’s evidence must be more convincing, by even the smallest amount, than that presented by Lancaster.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon Mr. Kitzmiller’s presentation of evidence sufficient to initially satisfy his burden of proof, the burden of going forward with the evidence to rebut his evidence shifts to Lancaster.  If the evidence presented by the City is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of Lancaster.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission, which in this case is Mr. Kitzmiller.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

We also note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B.	ALJ’s Initial Decision 

In dismissing the Complaint, the ALJ made thirty-six Findings of Fact (FOF) and reached fifteen Conclusions of Law (COL).  I.D. at 5-9, 25-27.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
The ALJ began his analysis with an overview of the Complaint, noting that the Complainant checked the box “indicating that there are ‘incorrect charges on my bill.’”  I.D. at 11.  The ALJ noted that in the attachment to his Complaint, as well as in several exhibits provided for the record and elsewhere throughout the proceeding, Mr. Kitzmiller averred multiple additional issues other than Lancaster’s billing of the customer charge.  These included issues that were either also raised in the simultaneously pending rate case or that were addressed in documents attached from that case.  Some raised matters beyond applicable statutes of limitations (seeking a refund back to 1988).  Others related to service to other customers (seeking relief for an approximate 5,122 other customers served by a one-inch meter).  Id.

The ALJ characterized the exhibits produced by Mr. Kitzmiller at the hearing as “essentially the averments in the complaint with some elaboration” and the testimony as “essentially an oral recitation of the exhibits.”  I.D. at 11-12 (footnote omitted).

		In addition to Exhibits A, B, C, and D,[footnoteRef:5] which were entered during the hearing, the ALJ also granted Mr. Kitzmiller’s requests to reopen the record to allow post-hearing inclusion into the record additional Kitzmiller Exhibits E, F, G, and H.  Exhibits E, F, and G pertained primarily to Mr. Kitzmiller’s reference to the 1985 municipal connector’s agreement and the Manheim Township Code.  Exhibit H made changes to Mr. Kitzmiller’s testimony with “moderate elaborations on certain issues.”[footnoteRef:6]  I.D. at 13. [5:  	While quoting from Exhibit C, the ALJ also described Exhibit C as comprising “in whole or substantial part, the evidence presented in Kitzmiller Exhibit A[,]” and the information in Exhibit D as comprising “in whole or substantial part, the evidence presented in Kitzmiller Exhibit B[.]”  I.D. at 12.  The ALJ describes Kitzmiller Exhibits A-D in further detail in his FOF Nos. 18-21.]  [6:  	The ALJ describes in further detail Kitzmiller Exhibits E-H in his FOF Nos. 33-36.] 

From the myriad matters raised in Mr. Kitzmiller’s testimony and exhibits, the ALJ addressed issues in four separate categories:  (1) the customer charge; (2) past rate cases; (3) other customers; and (4) the statute of limitations.

Mr. Kitzmiller’s Customer Charge Complaint

		The ALJ focused initially on what he determined to be the gravamen of Mr. Kitzmiller’s Complaint, namely his assertion of incorrect charges on his bill “because his billings are based on a one-inch meter instead of the ¾-inch meter he uses.”  I.D. at 11.

		The ALJ summarized Mr. Kitzmiller’s argument from his Exhibit C as alleging that Lancaster was “deliberately overcharging customers who use a ¾-inch meter” in violation of a municipal connector’s agreement from 1985, resulting in a meter overcharge of 265% that is unjust and unreasonable and provides Lancaster a financial windfall.  I.D. at 12.  According to Mr. Kitzmiller, this asserted windfall “‘was never noticed by the professional consultants hired by the OCA or the OSBA’ or ‘by the highly skilled employees of the PUC investigating’ the rate increase[.]”  I.D. at 11-12.

On review of the evidence from both Mr. Kitzmiller and Lancaster, the ALJ determined that Lancaster’s evidence outweighed the Complainant’s.  Reviewing each of Mr. Kitzmiller’s Exhibits,[footnoteRef:7] the ALJ focused first on the applicable tariff page submitted, “Supplement No. 45 to Tariff Water No. 6 – 25th Revised Page No. 4,” identified by the ALJ as “Exh FDK 1” (which in turn was included in Kitzmiller Exhibit B) addressing customer charges.  The ALJ also identified a Lancaster bill to Mr. Kitzmiller showing the size of Mr. Kitzmiller’s meter as “1x3/4”.  Per notations in Exhibit C, Mr. Kitzmiller indicated that a “meter department technician” told him that he had “a ¾-inch meter connected to a one-inch service line.”  I.D. at 15.  Again citing to Kitzmiller Exhibit C, the ALJ repeated Mr. Kitzmiller’s observations that during rate cases, “enormous amounts of information [are] generated[,]” which can be difficult to obtain and that, apparently, neither the public advocates, nor Commission staff, nor independent public accountants auditing the City ever noticed the alleged overbilling nor did he ever see anything in the local newspaper.  I.D. at 16.  The ALJ also noted Mr.  Kitzmiller’s reliance on a 1985 “municipal connector’s agreement” and a 2008 extension. [7:  	The ALJ’s identification of these Exhibits is not replicated here.  It is found at pages 13-15 of his Initial Decision and incorporated herein by reference.  The ALJ described in detail the disparate piece parts of each exhibit, many of which appear to be duplicative or incomplete, in FOF Nos. 18-21 and 33-36.  See, e.g., FOF No. 20 (“Kitzmiller Exhibit C is [a] 14-page single-spaced, typewritten document entitled ‘Testimony at hearing’ dated April 18, 2018 that is substantially similar to Kitzmiller Exhibit A with additional argument and a section entitled ‘Legal Standard.’”  Kitzmiller Exh. C; Tr. 70-72.”); and cf. FOF No. 21 (referencing December 4, 2008 “Extension of Municipal Connector’s Agreements dated December 4, 2008” and FOF No. 33 (referencing “additional pages to the municipal connector’s agreement date [sic] September 30, 1985” and “pages 1-4 of the extension of municipal connector’s agreement dated December 4, 2008[.]”).  See also footnote 5, supra.] 


The ALJ next reviewed the City’s responsive evidence.  As described by the ALJ, Lancaster provided the testimony of one witness, Patrick Hopkins, identified as the City of Lancaster’s Business Administrator in the 1990s and again since 2006, who has the responsibility for the City of Lancaster’s general fund as well as its water and sewer fund and including all Lancaster water rates.  I.D. at 16.  See also Tr. at 75.

According to the ALJ, Mr. Hopkins testified that the Manheim Township Code requires residential properties in Manheim Township to be connected to the water system through a one-inch service line, a requirement the township has had in place for several decades.  Quoting the transcript, the ALJ cited Mr. Hopkins’ testimony that “a one-inch service line requires more of the entire water system than” a smaller service line, “therefore the customer charge is higher.”  I.D. at 17, citing Tr. at 78.  According to Mr. Hopkins, “Mr. Kitzmiller has a one-inch line into his property, a residential property which is required by Manheim Township Code and we charge accordingly.”  Id., citing Tr. at 80.  Finally, the ALJ relied on testimony that Lancaster has no option but to comply with Manheim’s requirement.  The City must charge the appropriate customer charge for that service line “because [Lancaster] doesn’t have purview over the actual installation of those lines.  Those are established by Manheim Township Code.”  I.D. at 17, quoting Tr. at 80.

Persuaded by this testimony, the ALJ agreed that Lancaster’s evidence outweighed that of Mr. Kitzmiller and concluded there were no incorrect charges on the Complainant’s bill.  The ALJ succinctly stated the premise underlying his conclusion as follows:

Record evidence demonstrates that Mr. Kitzmiller has a ¾-inch meter with a converter that allows him to be served by his one-inch service line. The one-inch service line was mandated by Manheim Township. As a result, Lancaster charges Mr. Kitzmiller a customer charge of $44.70 because that is the customer charge for customers who are served by a one-inch service line. It is not unreasonable that Mr. Kitzmiller is charged the $44.70 customer charge because he receives service through a one-inch service line, even though his meter is suitable for a ¾-inch meter and has an adapter. Nor is it a violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the Company. While it may be confusing that Mr. Kitzmiller is served by a one-inch service line that is connected to his ¾-inch meter, it is not unreasonable. It is more appropriate to use an adapter to connect the ¾-inch meter to the one-inch service line than to replace the ¾-inch meter with a one-inch meter that can connect to the one-inch service line or to change the one-inch service line to a ¾-inch service line to connect to a ¾” meter. Mr. Kitzmiller’s bill from Lancaster demonstrates that he is charged for the one-inch meter and, therefore, there are no incorrect charges on his bill.

I.D. at 17-18.

On this issue, the ALJ quoted at length the following exchange between the City and Mr. Kitzmiller:

Q.	Are you aware, Mr. Kitzmiller, that your three-quarter inch meter is capable – has a one-inch port on that meter?
A.	Well, it’s a one-inch by three-quarters they show on the bill.
Q.	Well –
A.	Actually, there is no such thing like that. It was actually a three-quarter inch, with this one-inch port.  It’s a three-quarter inch meter.
Q.	With the capability of utilizing a one-inch service line?
A.	That’s what it seems to be, yes.
Q.	Yes.
A.	But it is a three-quarter inch meter.
Q.	That has the capability of utilizing a one-inch service line?
A.	It must, yes, it must, and I – 
Q.	And you do have a one-inch service line, correct?
A.	Yes.

I.D. at 18, citing Tr. at 36-37.

		The ALJ next addressed Mr. Kitzmiller’s exhibits comprising references to a “‘municipal connector’s agreement’ dated September 30, 1985, and an ‘extension of municipal contractor’s agreements’[footnoteRef:8] dated December 4, 2008.”  I.D. at 18-19.  Finding both documents to be incomplete and irrelevant, the ALJ rejected this evidence as without merit and inadequate to prove Mr.  Kitzmiller’s allegation of a City overcharge.  The portion of the 1985 document provided as evidence merely indicated that Lancaster will “operate said water line as part of its water supply system and serve water to all consumers connected thereto at the rates for water use established by [Lancaster] in effect from time to time in such area.”  I.D. at 19, quoting the 1985 contract.  The ALJ discerned no relevance from the 2008 amendment.  The ALJ concluded that it was appropriate for Mr. Kitzmiller to take up issues involving township requirements with the township.  Id. [8:  	With two exceptions, the ALJ consistently refers to both contracts as “connector’s” agreements.  See, e.g., I.D. at 13-15 but cf. I.D. at 16, 18.] 


The ALJ was also persuaded by Mr. Kitzmiller’s own assertions that neither staff from the Office of Consumer Advocate, the Office of Small Business Advocate, or the Commission, nor any independent auditor raised concerns over application of a one-inch customer charge for a customer served through a one-inch service line.  As the ALJ noted, the public advocates and Commission staff all intervene in base rate cases on behalf of consumers, and all did in Lancaster’s many past rate cases.  None of these parties ever raised a concern over customers with ¾-inch meters but attached via an adapter to a one-inch service line being charged as if they had a one-inch meter.  The ALJ found that this further supported dismissing Mr. Kitzmiller’s Complaint.  Id.

In concluding his analysis of the appropriate customer charge, the ALJ found the testimony of Lancaster witness Hopkins to be more compelling.  According to the ALJ, Manheim Township requires one-inch service lines for residential properties, Mr. Kitzmiller has a converter on his meter to allow his ¾-inch meter to connect to the one-inch service line, and that connection to a one-inch service line warrants application of a higher customer charge.  In consideration of his evaluation of the City’s testimony presented in response to Mr. Kitzmiller’s case, the ALJ concluded that the Complainant failed to carry his burden of proof necessary to sustain his Complaint, and Lancaster is correctly billing Mr. Kitzmiller under its tariff.  I.D. at 6, FOF Nos. 8, 11-16; I.D. at 19‑20.

Issues Related to Past Rate Cases

The ALJ next addressed issues raised by Mr. Kitzmiller regarding the City’s 2010 and 2014 rate cases.  Mr. Kitzmiller challenged as misleading a Lancaster rate case notice describing the proposed rate increase as “modest.”  The ALJ concluded that Mr. Kitzmiller’s contest to issues from either base rate case were untimely, as those cases were final and improperly presented in this proceeding.

On that basis, the ALJ rejected Mr. Kitzmiller’s challenges to the City’s characterization of the rate increase, his assertion that the stated need for the rate increase was insufficiently specific, and his statement that the notices of changes were insufficient.  The ALJ again noted the unexplained failure to consolidate Mr. Kitzmiller’s two 2014 complaints in the 2014 rate case because issues raising questions specifically about a pending rate filing are typically handled within the context of the pending rate case.  He commented that if Mr. Kitzmiller thought those issues existed in the City’s next rate case they should be raised there.  Alternatively, Mr. Kitzmiller could file a petition to rescind or amend the 2014 rate case order.  I.D. at 20-21.

Issues Related to Other Customers

The ALJ also addressed and rejected Mr. Kitzmiller’s arguments regarding Lancaster’s treatment of other customers of Manheim Township that he maintained were also charged a customer charge related to the one-inch service line.  The ALJ stated that Mr. Kitzmiller “has, among other things, questioned the ‘deliberate decision to overbill the Manheim Township customers’” connecting to Lancaster’s system since 1985, “‘result[ing] in significant benefits for Lancaster[ ,]’” that was perhaps “‘not material enough to arouse suspicion[.]’”  I.D. at 22.

Citing 52 Pa. Code §§ 1.21(a) and (b), the ALJ noted, as he had in his order resolving discovery, that while Mr. Kitzmiller could represent himself in a proceeding before the Commission, he could not represent others unless licensed to practice law.  He concluded, citing 66 Pa. C.S. § 701, that the Commission may only act under authority delegated to it under the Code and that the Commission has no statutory authority to certify “class actions.”  On these bases, the ALJ determined that while commendable, Mr. Kitzmiller’s averments and arguments regarding Lancaster’s service to other customers were not relevant to his Complaint and were outside the Commission’s scope of authority over his individual Complaint, and thus would be dismissed.  Id. at 22-23.

Issues Beyond the Statute of Limitations

Finally, the ALJ dismissed Mr. Kitzmiller’s request for refunds dating back to September 1985.  Relying on Sections 1312 and 3314 of the Code, 66 Pa. C.S. §§ 1312, 3314, the ALJ noted that refund authority is limited to a period of four years prior to the filing of the Complaint in July 2014, and actions and penalties in the form of penalties, forfeitures, and prosecutions are limited to three years prior to the filing of the Complaint.  Therefore, Mr. Kitzmiller’s requested relief was in large part statutorily time barred.  For any period within these limitations, the ALJ concluded that Mr. Kitzmiller was entitled to no relief because he was not meritorious on the substance of his underlying claim.  I.D. at 23-24.

The ALJ’s Conclusion

The ALJ found that the Complainant is “properly charged based on a one-inch meter because his ¾-inch meter is connected to a one-inch service line that is required by his township via an adapter.”  I.D. at 1.  As stated by the ALJ, “Mr. Kitzmiller was given ample opportunity to present evidence in this case in support of his complaint, including multiple hearings, the admission of multiple exhibits and the grant of multiple petitions to reopen the record.”  I.D. at 24.  The ALJ concluded that it was not unreasonable for Lancaster to assess a customer charge based on the one-inch service line connection.  According to the ALJ, this conclusion was particularly warranted given Lancaster’s evidence that the one-inch service line connection was a requirement of the township in which Mr. Kitzmiller resided.  Id.  Thus, the ALJ concluded that Mr. Kitzmiller “failed to satisfy his burden to demonstrate by a preponderance of evidence that Lancaster violated the Public Utility Code, a Commission order or regulation, or a Commission-approved tariff.”  I.D. at 27, COL No. 15.

The ALJ also dismissed the remaining issues as outside the scope of this proceeding, outside the Commission’s jurisdiction, or time barred.  I.D. at 20-24.

C.	Exceptions and Replies

Mr. Kitzmiller filed four Exceptions to the ALJ’s Initial Decision.  We summarize and address these Exceptions and the City’s Replies seriatim.

In his Exception No. 1, Mr. Kitzmiller raises the concept of judicial estoppel in “except[ing] to the Initial Decision’s failure to mention the fact that Lancaster . . . Exhibit 3 presented at the 12/19/18 Hearing (Tr. at 88-89) was previously requested on 1/23/18 in Discovery by Complainant . . . and was denied by Respondent” and further denied by the ALJ in an order denying Complainant’s Motions to Compel.  Exc. at 3.

Mr. Kitzmiller explains his reliance on judicial estoppel by arguing “unfair advantage [imposing] an unfair detriment on the Complainant” warranting rejection of Lancaster Exhibit 3 per “New Hampshire v. Maine, 2001, 532 U.S. 742: 750-751” for the following reasons:  (1) Lancaster’s reliance on Exhibit 3 (pertinent portions of the Manheim Township Code) as relevant in the December hearing was inconsistent with Lancaster’s discovery objection to the same on the basis of irrelevance; (2) the ALJ’s denial of the Complainant’s Motions to Compel an interrogatory purporting to request the same “damaged Complainant’s position in this case”; and (3) the ALJ’s reliance on the township code “resulted in an unfair detriment to Complainant.”  Exc. at 3.  Relying on his cited case, Mr. Kitzmiller concludes as follows:

The United States Supreme Court stated “in enumerating these factors, we do not establish inflexible prerequisites or an exhaustive formula for determining the applicability of judicial estoppel.  Additional considerations may inform the doctrine’s application in specific factual contexts.  In this case, we simply observe that the factors above firmly tip the balance of equities in favor of barring New Hampshire’s present complaint” (751)[.]

Exc. at 4. 

In its reply to Kitzmiller Exception No. 1, the City contends that the Complainant was aware of and had previously reviewed the Manheim Township ordinance and that the Complainant failed, and continues to fail, to grasp that the City’s billing was predicated on the one-inch service line that the Complainant admits serves him.  Relying on the explanation of the impact of this one-inch service line provided through the testimony of its witness, at the conclusion of which the now challenged Lancaster exhibit was admitted, the City contends that the ALJ properly rejected Mr. Kitzmiller’s Complaint because Lancaster’s evidence outweighed Complainant’s evidence.  R. Exc. at 2.[footnoteRef:9] [9:  	Lancaster’s Replies to Exceptions are unpaginated.  Page references attributed herein commence with the Introduction, to which page 1 is assigned.] 


In his Exception No. 2, Mr. Kitzmiller “excepts to the Initial Decision’s allowance of P S Hopkins (sic) testimony (Tr 72 to Tr 88) on the grounds that most of such testimony was based on leading questions[,] lack of specific knowledge of the subject matter[,] and overstatement of P S Hopkin’s (sic) role involving the rates that Respondent charges[.]”  Exc. at 4. 

To support this Exception, Mr. Kitzmiller cites six examples in the transcript he asserts are objectional leading questions.  He next challenges Mr. Hopkins’ role in the development and execution of Lancaster’s water rates.  Mr. Kitzmiller asserts “[n]o additional testimony of P S Hopkins was located in a review of the prior 2 Rate cases and it appears that [Mr. Hopkins’] only activity . . . was to provide the parties . . . accounting or administrative information.”[footnoteRef:10]  Exc. at 5.  Citing transcript pages 74 and 80, Mr. Kitzmiller argues that Mr. Hopkins testified that he handled “all matters involving the rates that the City charges[.]”  However, Mr. Kitzmiller contends that Mr. Hopkins’ testimony that he oversaw the City Treasury Bureau’s administration of the water system’s billing equated to his testifying “that his role was much narrower[.]”  Referring to Mr. Hopkins’ testimony about the customer charge, Mr. Kitzmiller argues that it “appears [Mr. Hopkins has] no knowledge of the terms of the PUC approved tariff[,]” which requires a charge based on the size of the meter.  Id. [10:  	Mr. Kitzmiller’s references are not clearly sourced.  For example, citing “case summaries” at both the 2010 and 2014 rate case docket numbers, his discussion is supported by what appears to be his post-hearing review of the Commission’s website.] 


Mr. Kitzmiller also argues that Mr. Hopkins’ testimony, that Lancaster does not have control over the size of the service lines installed in Manheim Township because that is established in the township code, “is a false statement!” because Lancaster installed the water system in the township.  Id. at 6.  In support, Mr. Kitzmiller avers that in 1984 the City requested the water main on Fruitville Pike be “enlarged to a 16 inch water main from a 12 inch water main” and contended that the City’s “plans also included the requirements for any 1 inch customer service lines instead of the standard or more common 5/8 or ¾ inch customer service lines.”  Id.  Mr. Kitzmiller contends these were City, not Township, requirements, citing to the 1984 and 1985 municipal connector’s agreements as support.

Finally, Mr. Kitzmiller challenges the ALJ’s statement in the Initial Decision that issues surrounding the appropriate customer charge are typically addressed in base rate cases.  Mr. Kitzmiller explains that the Commission has “2 distinct Formal Complaint forms.  One is for a Rate case and the other is for every other Formal Complaint other than a Rate case.”  Id. at 7.  The “overbilling” complaint, Mr. Kitzmiller contends, should never have been included in the rate case and should have been treated as a non-rate issue requiring a timely answer.  Thus, the Commission should reconsider the ALJ’s determination to grant Lancaster’s motion to file an answer to Mr. Kitzmiller’s Complaint nunc pro tunc.  Id.

In reply to Mr. Kitzmiller’s Exception No. 2, Lancaster responds that the Complainant never objected to Mr. Hopkins’ testimony on the bases asserted now.  As a result, “the Complainant has waived his right to raise such objections at this juncture.”  R. Exc. at 3.  

In his Exception No. 3, Mr. Kitzmiller “excepts to the Initial Decision discussion (ID page 17) on grounds that facts are not accurate.”  Exc. at 7.  Mr. Kitzmiller asserts that the ALJ’s conclusion that the Complainant has an adapter to convert service from the one-inch service line through the Complainant’s ¾-inch meter is wrong because “[n]o adapter is present.”  Id.  Instead, Mr. Kitzmiller explains that a “¾ inch by 1 inch water meter allows the water in the 1 inch service line to enter the ¾ inch meter and exit in a ¾ inch service line” at which point “there is an adapter which reduces the ¾ inch flow down to the ½ inch distribution pipe which is needed for supplying water to internal house plumbing fixtures.”  Id.

Mr. Kitzmiller challenges the ALJ’s statement that an adapter connecting a ¾-inch meter to a one-inch service line is more appropriate than replacing the meter as “appearing” to be improper for two reasons.  Mr. Kitzmiller states first that Lancaster “does not have any 1 inch residential meters and second, a 1 inch meter would be inappropriate for a water system that [he] has that uses ½ inch distribution pipes.”  Id. at 8.  Mr. Kitzmiller continues that changing out the one-inch service line, “if available, would appear to be an appropriate means of reducing the present customer charge from a 1 inch meter to a ¾ inch meter which would result in annual customer savings of approximately $110.”  Id. at 8.  Acknowledging such action “would appear to require the excavation of the 1 inch service line and replacing it with a ¾ inch service line[,]” Mr. Kitzmiller offers that such construction would reduce Lancaster’s water system requirements.  Id.  He also acknowledges that such action may be subject to approval by the City or Manheim Township, and “it is unclear” who would do such replacement.  Mr. Kitzmiller “estimates that only a few of the affected Manheim Township customers, estimated to be more than 5,000 would object[,]” and “it would generate substantial goodwill” for Lancaster.  Id.

In reply, the City contends that “[i]f the Complainant had raised this issue at the hearing the City would have been able to clarify that the 3/4inch (sic) meter is connected through a 1 inch port to allow water flow to the meter from the 1 inch service line.”  R. Exc. at 3.  Citing testimony of its witness Hopkins, Lancaster argues that it presented clear evidence that the Complainant is charged the appropriate rate for a ¾-inch connection to a one-inch service line through a one-inch port.  The City dismisses Mr. Kitzmiller’s Exception No. 3 as “off the record statements” that are “reflective of [Complainant’s] magical thinking[.]”  Id. at 3.

In Exception No. 4, Mr. Kitzmiller “excepts to the Initial Decision’s failure to mention that the Lancaster City, Water Department rates for 2019 updated at 3/4/19 on the Lancaster City website show customer charge rates which are higher than the PUC approved tariff rates.”  Exc. at 8 (URL omitted).  Mr. Kitzmiller refers to “new information” in the form of “[r]ecent (3/4/19?) changes in the 2019 water rate information” made on the City’s website.  This information, Mr. Kitzmiller contends, “for the first time disclose[s] that water customer water charges are based on a combination of a monthly/quarterly customer charge and the consumption charge” with the customer charge comprising a “flat rate charge based on the size of the water service line that connects the City water system to the customer’s property.”  Id.  While finding this information “a definite improvement from the prior nondisclosure of such water service charges which were only available on the PUC approved tariffs which were not readily accessible by most water service customers[,]”  Mr. Kitzmiller asserts the City’s water tariff is still “confusing,” “unchanged since its enactment on 3/5/15[,]” not yet “includ[ing] the new rate adopted by [Lancaster] for 2019,” and in violation of Sections 1303, 1304, and 1308 of the Code.  Id. at 9.

In reply, Lancaster requests Mr. Kitzmiller’s Exception No. 4 be “summarily dismissed as failing to identify the precise points of the Initial Decision” to which exception is taken.  R. Exc. at 4.  Lancaster also asserts that Mr. Kitzmiller’s “attempts to present additional testimony and facts at this late date following the close of the record should also be summarily dismissed.”  Id.

C.	Disposition

		Upon our review of the Exceptions and Replies, the record evidence, and applicable law, we agree with the ALJ’s disposition.  Particularly regarding what we agree with the ALJ is the gravamen of Mr. Kitzmiller’s Complaint, that Lancaster deliberately overcharges Mr. Kitzmiller for his customer charge, we find that the Complainant has not met his burden of proof.

We are accommodating, within our jurisdictional and jurisprudential boundaries, to pro se complainants.[footnoteRef:11]  However, to a large degree Mr. Kitzmiller’s Exceptions present retrospective challenges to the ALJ’s prior rulings rather than current challenges to the ALJ’s substantive factual findings and legal conclusions supported by citations to record evidence.  Mr. Kitzmiller’s Exception No. 1 is largely predicated on the ALJ’s discovery ruling.  Exception No. 2 posits post-hearing complaints over Lancaster’s direct examination of its own witness and that witness’ qualifications.  Exception No. 3 challenges a statement of the ALJ, through the apparent introduction of new testimony, that, even if removed from the Initial Decision, would not diminish support for the outcome he reaches.  And Exception No. 4, reaches outside the record. [11:  	See Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993); 52 Pa. Code § 1.2.] 


As discussed below, in consideration of the totality of his Exceptions, we are unpersuaded by Mr. Kitzmiller’s arguments to reverse the ALJ.  More importantly, we agree with the ALJ’s findings and conclusions that Mr. Kitzmiller has provided insufficient evidence on which to find that Lancaster is deliberately or wrongly overcharging Mr. Kitzmiller.  While the Commission is the ultimate arbiter of the evidence, the Commission typically will not disturb the ALJ’s evidentiary rulings or findings of fact unless it is determined to be an abuse of discretion or lacking substantial evidence.[footnoteRef:12]  In this instance, we agree with the ALJ’s analysis and find no abuse of discretion, including his assessment of the evidence. [12:  	Pa. PUC et al. v. Duquesne Light Company, Docket No. R-2021-3024750 (Order entered December 16, 2021) at 71 n.17, citing Baker v. Sunoco Pipeline, L.P., Docket No. C-2018-3004294 (Order entered September 23, 2020) at 15. ] 


In his Exception No. 1, Mr. Kitzmiller appears to argue that the equitable doctrine of judicial estoppel should be applied and preclude any reliance on Lancaster Exhibit 4[footnoteRef:13] as evidence that Lancaster serves the Complainant through a one-inch service line as required by the Manheim Township Code.  If not estopping reliance, Mr. Kitzmiller asserts that the exhibit should be “deleted from the relevant evidence of the hearing[.]”  Exc. at 3, 4.  The basis for his claim of estoppel, which he supports by citation to New Hampshire v. Maine, 532 U.S. 742 (2001) (New Hampshire), is the Complainant’s assertion that having been denied a response to an interrogatory that Mr. Kitzmiller asserts requested information provided in Lancaster Exhibit 4, someone should be judicially estopped from relying on that exhibit.  We deny this Exception. [13:  	In his Exception No. 1, Mr. Kitzmiller refers to what had been identified as “Lancaster-Hopkins-PH-2” as “Lancaster Exhibit 3.”  However, we believe that Mr. Kitzmiller’s challenge is properly directed to Lancaster Exhibit 4, which contained portions of the Pennsylvania Construction Code, including the Manheim Township Code, and was entered into evidence as Lancaster Exhibit 4.  See Tr. at 89-91.  Accordingly, in our resolution we will refer to the challenged exhibit as Lancaster Exhibit 4. ] 


Aside from providing the equivalent of a headnote-like summary of “judicial estoppel” from New Hampshire, Mr. Kitzmiller presents no argument, nor do we find any, that renders any part of that case relevant to, much less determinative of, Mr. Kitzmiller’s assertion that the ALJ or any party is judicially estopped from relying on Lancaster Exhibit 4.

In New Hampshire, the U.S. Supreme Court was presented an original jurisdiction complaint in 2000 to adjudicate a controversy between New Hampshire and Maine as to the precise location of a boundary otherwise described in a 1740 decree of King George II as the “Middle of the [Piscataqua] River.”  New Hampshire, 532 U.S. at 745.  In a 1977 action involving the same “middle of the river” location to resolve those states’ dispute over lobster fishing rights, the case was resolved by a Consent Decree acquiesced to by agreement of both states and approved by the Court, in which the two states agreed that “middle of the river” comprised the middle of the river’s main navigation channel.  In the 2000 complaint filed by New Hampshire, that state changed positions and sought to assert at that later date that the “middle of the river” was along the Maine shoreline, an interpretation that diminished Maine’s rights agreed to by both parties in 1977.  The Supreme Court concluded that New Hampshire was judicially estopped from pursuing a position contrary to that to which it had previously agreed when the change in position worked to its favor and to the detriment of Maine.

The concept is not applicable here.  As provided in that case, the doctrine of judicial estoppel is an equitable doctrine invoked by a court at its discretion to prevent abuse of the judicial system that could potentially give rise to inconsistent judicial rulings between proceedings by allowing a party to assert different positions in different proceedings simply because its interests have changed, and thereby to secure a benefit at the expense of and detriment to the other party.  See New Hampshire, 532 U.S. at 748-51.  The principle is invoked by the judge against a party asserting a contrary position, not by a party against a judge who previously ruled against the party in discovery.  The Court offered that while broad public policy interests may justify a state’s change of positions, the case before it was “not a case where estoppel would compromise a governmental interest in enforcing the law.”  Id. at 755.  Here the application of judicial estoppel is not only inapplicable but also would have us disregard evidence properly admitted into the record on the basis of Mr. Kitzmiller’s belated revival of a discovery dispute previously resolved against him.

Second, we note that while Mr. Hopkins sponsored Lancaster Exhibit 4, he also testified about his knowledge of the Township Code and its application in the Lancaster water system.  Asked in direct examination whether he investigated Lancaster’s customer charge applied to Mr. Kitzmiller, Mr. Hopkins stated “yes” and sponsored what was at the time identified as “Lancaster-Hopkins-PH-2.”  Tr. at 76.  Mr. Hopkins testified that he looked at Mr. Kitzmiller’s property location and connection in Manheim Township, part of Lancaster’s service territory.  As a result of his investigation, he testified that “[i]t’s always been my understanding and it was verified through looking through the Manheim Township Code that, for residential properties in Manheim Township, their Code requires a one-inch service line to the property.”  Tr. at 77.

Mr. Hopkins also affirmed that the City determines a customer’s demand (or customer) charge (as distinguished from the commodity or consumption charge) on the basis of the service line, which in Manheim Township is dictated by the Manheim Township Code.  Tr. at 78.  Because a one-inch service line places more demand for both capacity and pressure on the system, the customer charge is based on that higher “ready charge or demand charge[.]”  Tr. at 78.  The flat, demand or “ready” charge combined with the volumetric consumption charge for the actual quantity of water used, comprise the Commission approved rates charged the customer.  Tr. at 79.  Mr. Hopkins further testified: 

[This is] a fairly simple issue and that there is a demand charge.  [Mr. Kitzmiller] has a one-inch line into his property, a residential property which is required by the Manheim Township Code and we charge accordingly.  …  [T]he City doesn’t have purview over the actual installation of those lines. Those are established by [the] Manheim Township Code.

Tr. at 79.
The ALJ found that “Lancaster’s customer charge varies based upon the required size of the water meter needed to render adequate service.”  I.D. at 6, FOF No. 8, citing Tr. at 14.  The ALJ continued with the finding that “Mr. Kitzmiller’s ¾-inch meter has a one-inch port on it and therefore has the capability of connecting to a one-inch service line.”  Id., FOF No. 11, citing Tr. at 37.  Finally, the ALJ found that “Mr. Kitzmiller was assigned a customer charge for a one-inch meter because his ¾-inch meter has a one-inch port on it allowing an inlet for a one-inch service line.”  Id., FOF No. 16; see also I.D. at 18, quoting Tr. at 36-37 (wherein Mr. Kitzmiller agreed he has a ¾-inch meter with a one-inch port capable of using a one-inch service line).  In other words, Mr. Kitzmiller’s ¾-inch meter does not stand alone but rather is modified so that it may render adequate service from a one-inch service line.

This comports with Mr. Kitzmiller’s direct testimony on his review of Lancaster’s Tariff Supplement No. 45 to Tariff Water No. 6 – 25th Revised Page No. 4, contained in Kitzmiller Exhibit B and identified as Exh. FDK 1.[footnoteRef:14]  As Mr. Kitzmiller testified, “[t]he customer charge varies based upon the required size of the water meter needed to render adequate service[.]”  Tr. at 13, 14 (emphasis added); I.D. at 6, FOF No. 8.  This is supported by the tariff language, which does not rely exclusively on the meter size but rather also considers service requirements in determining the appropriate customer charge.  See Kitzmiller Exhibit B, Exh. FDK-1 (customer charges “based on the required size of meter to render adequate service”) (emphasis added). [14:  	Also see the ALJ’s description of the tariff at page 15 of the Initial Decision.] 


Thus, independent of the existence of Lancaster Exhibit 4, the preponderance of other convincing evidence of record, including Mr. Kitzmiller’s recitation of the tariff, his testimony about his one-inch port, and the testimony of Lancaster witness Hopkins describing the results of his investigation into the customer charge the City applied to Mr. Kitzmiller’s property, all provided substantial evidence properly relied upon by the ALJ in his evaluation of the record and final analysis.[footnoteRef:15] [15:  	We also note that upon clarification of its representation, Exhibit 4 was admitted without objection by the Complainant.  Tr. at 90.] 


Following the City’s direct examination of its witness, Mr. Kitzmiller also cross-examined Mr. Hopkins as to the source of the one-inch service line obligation.  We find the following exchange persuasive support for our affirming the ALJ’s reliance on Mr. Hopkins’ testimony:

MR. KITZMILLER: I think he had said that it was just through his knowledge that Manheim Township had this requirement, and that it was initiated by Manheim Township and he I don’t think – well.

BY MR. KITZMILLER:  

Q.	Can you be certain that this one-inch requirement was mandated by Manheim Township and not the City of Lancaster?

A.	I think the best way that I can answer that question is my understanding has been that Manheim Township has this requirement of a one-inch service line.  The current Manheim Township Code includes that requirement.  To the extent that that matters in this specific case, that’s my understanding.

I guess what I would add is that my understanding also is that, at your specific property, you have a one-inch service line.  So whether that was at the time required by Manheim Township to a certain extent is immaterial.  If you have a one-inch service line on your property, the PUC tariff on the City water system is that we provide or that we charge a certain amount for a one-inch service line versus a three-quarter or a five-eighth-inch line. 

Tr. at 85-86.

Thus, even if we were to exclude Lancaster Exhibit 4 as requested by Mr. Kitzmiller in his Exception No. 1, we would still agree with the ALJ’s conclusion that the City’s evidence was more probative than Mr. Kitzmiller’s in resolving the issue whether Lancaster is overcharging Mr. Kitzmiller for his customer charge.  It is not.

Finally, as noted, the predicate of Mr. Kitzmiller’s assertion of judicial estoppel is his disagreement with the ALJ’s resolution of his Motions to Compel.[footnoteRef:16]  Our Regulations establish a high standard for review of discovery rulings.  Under 52 Pa. Code § 5.304, ALJ rulings on discovery are eligible for timely interlocutory review under three limited conditions.[footnoteRef:17]  None is applicable here, nor did Mr. Kitzmiller pursue any relief until reviving his discovery dispute through this Exception.  Mr. Kitzmiller’s attempt to obtain relief from the consequences of the ALJ’s discovery ruling is not properly presented at this stage of the proceeding. [16:  	In his order denying Complainant’s Motions to Compel, the ALJ found that compelling the City to respond to the subject interrogatories would constitute an unreasonable annoyance, embarrassment, oppression, burden or expense, creating an additional expense for the company that it should not have to incur to defend itself.  “While Mr. Kitzmiller is entitled to ask discovery of Lancaster, the purpose of that discovery is not to have Lancaster obtain documents for him that he otherwise should have or otherwise could easily avail himself of.”  Order at 10.  ]  [17:  	See also 66 Pa. C.S. § 333(h).] 


Again, even if we were to consider rejection of the exhibit at this late stage, we do not find the relief necessary.  First, in the absence of that discovery response, Mr. Kitzmiller was not otherwise foreclosed from pursuing his Complaint in some meaningful or meritorious manner that would have resulted in a different outcome.[footnoteRef:18]  Second, during his cross-examination of Mr. Hopkins, Mr. Kitzmiller stated that after the April 18, 2018 initial hearing, he did, in fact, obtain a copy of the ordinance from the Township, a capability the ALJ noted in his resolution of the discovery dispute.[footnoteRef:19]  Tr. at 82.  Finally, as stated, we find particularly persuasive the fact that even without the contested exhibit, the ALJ’s decision is supported by other substantial evidence of record.  Accordingly, Mr. Kitzmiller’s assertion of prejudice, unfair advantage, or unfair detriment is without merit.  The ALJ’s discovery ruling is final.  Absent compelling circumstances that would impact the outcome of this proceeding, of which we find none, its effect will not be nullified at this stage of the proceeding. [18:  	  See, e.g., MCI WorldCom Communications, Inc. v. Verizon Pennsylvania, Inc., Docket No. C-00015149 (Order entered November 13, 2001) (“Based on the foregoing, we conclude that, even if the Verizon PA Petition were properly before us, we would be reluctant to involve this Commission in the interlocutory review of the discovery rulings made by the presiding ALJ, under circumstances where it appears to us that such ruling does not preclude any party from raising any and all meritorious defenses to the Formal Complaint at issue.”).]  [19:  	Specifically regarding the interrogatory Mr. Kitzmiller identifies in this Exception, the ALJ stated that “[o]rdinances are publicly available documents that could be copied in local borough or township halls” and that Mr. Kitzmiller could obtain on his own.  ALJ June 15, 2018 Order at 11.] 


In sum, we find that Mr. Kitzmiller’s claim that Lancaster Exhibit 4 should be excluded from consideration in this proceeding on the basis of the equitable doctrine of judicial estoppel to be inapplicable, and even if that exhibit were excluded, the preponderance of evidence still supports the ALJ’s disposition.  As the ALJ found, Mr. Kitzmiller’s exhibits purportedly challenging the one-inch service line obligation were incomplete, lacking merit, without relevance, and inadequate to substantiate his claim.  I.D. at 18-19.  We agree.  Accordingly, we deny Complainant Exception No. 1. 

In his Exception No. 2, Mr. Kitzmiller raises for the first time a challenge to Lancaster witness Hopkins’ testimony on the bases that the testimony was elicited through leading questions, the witness lacked qualifications to testify to the issues presented, and the witness overstated his role in prior Lancaster rate cases before the Commission.  We deny this Exception.

Our Regulations set forth our rules of practice.  Chapter 5 of Title 52 addresses all procedures associated with formal proceedings, from pleadings to discovery to evidence to briefs to exceptions, such as was afforded Mr. Kitzmiller.  A party has the right to present evidence, cross-examine witnesses, object, make motions, and submit argument.  52 Pa. Code § 5.243.  Standing in the shoes of the Commission, the ALJ presiding over hearings controls the receipt of evidence.  52 Pa. Code § 5.403.  Offers of proof may be requested of the ALJ when a party seeks to challenge a witness’ competence or the admissibility of evidence.  52 Pa. Code § 5.414.

Mr. Kitzmiller was afforded and took advantage of all these rights, often demonstrating his knowledge of these Regulations.  See, e.g., Tr. at 48-49.  At the time Lancaster’s witness was presented for testimony, his credentials, including his education, his employment and experience with the City, his duties over the Lancaster water and sewer systems, and his involvement in the prior rate cases, were all established on the record.  Tr. at 73-75.  Mr. Kitzmiller did not object to Mr. Hopkins’ qualifications, he did not object to the form of questions from Mr. Hopkins’ counsel, and he did not seek to impeach or cast doubt on Mr. Hopkins’ testimony on the bases of his qualifications or past rate case appearances.  Moreover, through his cross-examination, Mr. Kitzmiller demonstrably exhibited his ability to challenge Mr. Hopkins.  See, e.g., Tr. at 81-87, 90.

Mr. Kitzmiller was afforded ample opportunity to present his case and defend it against the City’s.  Challenges to a witness’ testimony or qualifications are appropriately made at the time the witness is presented in an evidentiary hearing.  These challenges are not appropriately made in exceptions.  Accordingly, we deny Complainant Exception No. 2.

In his Exception No. 3, Mr. Kitzmiller challenges the ALJ’s statement that the Complainant has an adapter to convert service from the one-inch service line through the ¾-inch meter in his residence.  Mr. Kitzmiller asserts that there is no adapter, offers a lengthy explanation how water pressure from the one-inch service line is reduced to enter his home, and estimates how, through excavation and other work, removal of the one-inch service line to his ¾- inch meter would reduce the demands on Lancaster’s water system and save him and other customers money.  We deny this Exception.

Mr. Kitzmiller offers an explanation in his Exception that reflects his rebuttal to the ALJ’s observation, but none of Mr. Kitzmiller’s explanation is supported by citation to evidence of record.  In responding to this issue, the City itself offers the clarification it would have provided in response to Mr. Kitzmiller’s explanation had it been timely provided at the hearings, which, of course, it was not.  We cannot afford weight to statements in Mr. Kitzmiller’s Exception that are not supported by the record.

The City’s clarification, that the ¾-inch meter is connected through a one-inch port to allow water flow to the meter from the one-inch service line, comports with the ALJ’s findings of record addressed above.  Mr. Kitzmiller’s testimony on cross-examination also confirms the existence of a one-inch port with his ¾-inch meter.  When questioned about the service to his property, Mr. Kitzmiller agreed that he receives service from a ¾-inch meter with a one-inch port that is capable of receiving water service from the one-inch service line that serves Mr. Kitzmiller’s property.  He also indicated he had no understanding of the relevance of the size of the service line as it related to determining the applicable customer charge.  Tr. at 37-39.  The ALJ’s use of the term “adapter” does not detract from the fact that Mr. Kitzmiller’s meter is adapted, or otherwise converted, configured, or modified, from its status as a single ¾-inch meter to a set up that includes a one-inch port.  The one-inch port allows him to receive water from the one-inch service line that serves him.  This one-inch port affects the City’s determination of the applicable customer charge necessary to render adequate service.  I.D. at 6, FOF Nos. 8, 11, and 16.  For these reasons, we agree with the City and deny Complainant Exception No. 3.

Finally in his Exception No. 4, Mr. Kitzmiller appears to challenge Lancaster’s “rates for 2019” by referencing what appears to be the City’s website.  We also deny this Exception.

The last evidentiary hearing in this case was December 19, 2018.  The evidentiary record closed on January 9, 2019, when the final transcript was submitted to the Commission.  Nonetheless, two times thereafter the ALJ granted petitions filed by Mr. Kitzmiller to reopen the record for him to supplement his evidence.  In a February 5, 2019 petition, Mr. Kitzmiller contended that upon reviewing the final transcript, “he noticed that certain evidence was missing” and sought the admission of three more exhibits, identified as Exhibits E, F, and G.  I.D. at 4.  Then again in a March 1, 2019 petition, Mr. Kitzmiller sought the admission of further exhibits, described by the ALJ as Exhibit H, which “comprised 19 specific changes to Mr. Kitzmiller’s April 18, 2018 written testimony” that was partially read into the record during the April 18, 2018 hearing and subsequently entered in its entirety during the December 19, 2018 hearing as Kitzmiller Exhibit C.  I.D. at 4-5; Tr. at 70.  Both petitions were granted, and the record closed for the final time on March 15, 2019.

The time for Mr. Kitzmiller to further augment his case with “new information” has long passed.  Mr. Kitzmiller’s Exception No. 4 relies on his non-record interpretation of what he purports to be a “(3/4/19?)” City website view.  The record closed on March 15, 2019, after having been twice reopened at Mr. Kitzmiller’s request to augment his evidence.  For these reasons, we deny Complainant Exception No. 4.
In sum, for the reasons discussed above, we agree with the ALJ that Mr. Kitzmiller did not provide sufficient evidence to overcome Lancaster’s evidence explaining the City’s basis for determining the customer charge to apply to Mr. Kitzmiller’s service.  Consequently, Mr. Kitzmiller did not carry his burden of proving that Lancaster is overcharging him.

Mr. Kitzmiller focused extensively on when the one-inch service line requirement was imposed where he lives and who imposed it, but that is not relevant to the issue whether Lancaster is overcharging him.  The preponderance of record evidence demonstrates that the requirement exists, it existed well before Mr. Kitzmiller filed his Complaint, and Mr. Kitzmiller received and continues to receive service through a one-inch service line.  Mr. Kitzmiller’s meter is configured with a one-inch port to adapt service from that one-inch service line to his residence.  Under Lancaster’s tariff, customer charges are not based exclusively on the meter size but also take into consideration the need to render adequate service.  These are the circumstances relevant to Lancaster’s application of the customer charge to its provision of water service to Mr. Kitzmiller.  Mr. Kitzmiller has failed to prove that under these circumstances, the City’s application of a customer charge based on a one-inch meter is unjust or unreasonable or in violation of its tariff, a statute, or a Commission Regulation or Order.

Thus, the Complainant failed to satisfy his burden of proof that Lancaster violated the Code, a Commission Order or Regulation, or a Commission-approved tariff.  Accordingly, we deny Mr. Kitzmiller’s Exception Nos. 1-4.

IV.	Conclusion

In light of the foregoing discussion, we shall:  (1) deny the Complainant’s Exceptions, consistent with this Opinion and Order; (2) adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; and (3) dismiss the Complaint; THEREFORE,
IT IS ORDERED:

1.	That the Exceptions filed by Frank D. Kitzmiller on April 4, 2019, to the Initial Decision of Deputy Chief Administrative Law Judge Joel H. Cheskis, issued on March 18, 2019, are denied, consistent with the Opinion and Order.

2.	That the Initial Decision of Deputy Chief Administrative Law Judge Joel H. Cheskis, issued on March 18, 2019, at Docket No. C-2014-2435567, is adopted, consistent with this Opinion and Order.

		3.	That the Formal Complaint filed on July 14, 2014, by Frank D. Kitzmiller against City of Lancaster Water Department at Docket No. C-2014-2435567, is dismissed, consistent with this Opinion and Order.

4.	That the Secretary’s Bureau mark this matter closed.

							BY THE COMMISSION,
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							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  February 24, 2022

ORDER ENTERED:  February 24, 2022
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