BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Paige Myers	:
		:
	v.	:	F-2021-3030194
		:
PPL Electric Utilities Corporation	:



 INTERIM ORDER GRANTING
RESPONDENT’S PRELIMINARY OBJECTION

On December 20, 2021, Paige Myers (Complainant) filed a formal Complaint (Complaint) against PPL Electric Utilities Corporation (PPL or Respondent) with the Pennsylvania Public Utility Commission (Commission).  

The Complainant filed the Complaint following the issuance of a December 13, 2021 Decision (BCS Decision) rendered by the Commission’s Bureau of Consumer Services relating to an Informal Complaint she had filed pertaining to PPL’s billing practices and an unpaid balance that had been transferred to the Complainant’s current PPL account.  The BCS Decision found that PPL had investigated the matter and, after completing a fraud investigation, had removed $1,272.97 from the Complainant’s current account.  The  BCS Decision also found that the remaining balance of $596.70 on that account Complainant’s current PPL was correct as rendered.  BCS Decision p. 2.  The Complainant requested that all charges to her current PPL account be cancelled and that she be awarded damages for the inconvenience and suffering she had suffered due to the PPL billing issues.  Complaint ⁋ 5.

On January 18, 2022, PPL filed an Answer.  The Respondent denied any wrongdoing related to the electric service provided to the Complainant’s residence.  The Respondent further answered that the Complainant is not entitled to monetary damages, because granting such relief is outside of the Commission’s jurisdiction.  The Respondent requested that the Complaint be denied it its entirety.

Also on January 18, 2022, the Respondent filed a Preliminary Objection to the Complaint.  The Preliminary Objection seeks dismissal of the portion of the Complaint relating to damages because the Commission lacks the legal authority and jurisdiction to provide the Complainant with relief in the form of monetary damages.  The Respondent’s Preliminary Objection was endorsed with a Notice to Plead, advising the Complainant to file a written answer to the objection within 10 days i.e., on or before January 28, 2022, or that a judgment may be entered against the Complainant.  The Complainant did not file a response to the Preliminary Objection.  

On February 10, 2022, the outstanding Preliminary Objection, was assigned to me.  

For the reasons set forth below, the Preliminary Objection is sustained, and the case is referred to the Commission’s Mediation Unit for review. 

DISCUSSION

		Commission regulations permit the filing of preliminary objections.  
52 Pa.Code §§ 5.101(a)(1)-(7).  

§ 5.101. Preliminary objections.
(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

	Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:1]  In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioner, recovery or relief is possible.[footnoteRef:2]  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.[footnoteRef:3]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections.[footnoteRef:4]  Only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:5] A preliminary objection which seeks dismissal of a pleading will only be granted where relief is clearly warranted and free from doubt.[footnoteRef:6] [1:  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).]  [2:  Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996).]  [3:  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  ]  [4:  Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation and Natural Resources,  909 A.2d 413 (Pa.Cmwlth. 2006), aff’d per curium,  924 A.2d 1203 (Pa. 2007); see also Glod v. PECO Energy Company,  Docket No. C-2012-2305158 (Interim Order dated July 2, 2012).]  [5:  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997).]  [6:  Interstate Traveller Services, Inc. v. Pa. Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Application of K&F Medical Transport, LLC, Docket No. A-2008-2020353 (Initial Decision dated April 25, 2008).] 


In the Preliminary Objection, PPL argues that the portion of the Complaint relating to damages should be dismissed because the Commission does not have jurisdiction to award monetary damages.  

As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Nothing in the Code confers jurisdiction upon the Commission to award monetary damages. 

Section 1501 of the Code mandates that a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.[footnoteRef:7]  Upon finding that the service or facilities of a public utility are unreasonable, unsafe, or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe, and adequate service, or facilities that a public utility must furnish or employ.[footnoteRef:8]  Section 102 of the Code, 66 Pa.C.S. § 102, defines “service” as: [7:  66 Pa.C.S. § 1501.]  [8:  66 Pa.C.S. § 1505.  ] 


Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . .

A utility’s “service” is not merely confined to the distribution of utility service, but also includes “any and all acts” related to that function.[footnoteRef:9]   [9:  West Penn Power Co. v. Pa. Pub. Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth. 1990).  ] 


		The Complainant’s request for monetary damages does not mandate dismissal of the Complaint in its entirety: 

When a utility’s failure to maintain reasonable and adequate service is alleged, regardless of the form of the pleading in which the allegations are couched, it is for the PUC initially to determine whether the service provided by the utility has fallen short of the statutory standard required of it.[footnoteRef:10] [10:  DiSanto v. Dauphin Consolidated Water Supply Company, 291 Pa.Super. 440, 436 A.2d 197 (1981).] 


If the Complainant’s allegations regarding improper billing practices are proven by a preponderance of evidence at a hearing, the allegations could constitute a violation of the reasonable and adequate service requirements of Section 1501 of the Code.[footnoteRef:11]  Furthermore, PPL could face a civil penalty and/or an order to take remedial action, in the event Complainant prevails in establishing inadequate service by PPL with respect to charges and billing for her account.[footnoteRef:12] [11:  Honey Brook Water Co. v. Pa. Pub. Util. Comm’n, 647 A.2d 653 (1994), app. denied, 540 Pa. 587, 655 A.2d 518 (1995).  ]  [12:  66 Pa.C.S. § 3301.] 


		Accordingly, the remaining issues will be referred to the Commission’s Mediation Unit.  If the parties are unable to resolve the remaining issues through the assistance of the Mediation Unit, then the matter will be scheduled for a hearing.  
		


ORDER


		THEREFORE, 

		IT IS ORDERED:

1. That PPL Electric Utilities Corporation’s Preliminary Objection seeking dismissal of the Formal Complaint filed by Paige Myers at Docket No. F-2021-3030194 to the extent that the Complaint seeks monetary damages, is sustained.

2. That the Formal Complaint filed by Paige Myers at Docket No. F-2021-3030194 is dismissed to the extent it seeks monetary damages.

3. That the case be and is hereby referred to the Commission’s Mediation Unit for mediation review.

4. That in the event the parties are unable to resolve this matter with the assistance of a mediator, the Complaint shall be scheduled for a formal hearing.


Date:	March 4, 2022		/s/			
		Arlene Ashton
		Administrative Law Judge
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