BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Paul Romito 						:
							:
v.					:		C-2022-3030564
							:
West Penn Power 					:



INTERIM ORDER 
GRANTING WEST PENN POWER’S PRELIMINARY OBJECTION

		On January 25, 2022, 	Paul Romito filed a Formal Complaint with the Pennsylvania Public Utility Commission, alleging that West Penn Power Company (WPP, Company, or Respondent) was providing a “severe electrical drop in voltage problem that is causing electronics and appliances to  malfunction, and some of these are being disabled permanently.”  As relief, Complainant argues that he “wants the problem fixed or if it cannot be fixed, he wants to legally get out of my loan contract so he can move to a home without this problem.”  He argues that this problem has been going on for about six years, and he has a $3,000.00 television that he would like to be compensated for that is ruined.  He further avers that he wants compensation for all the “pain and suffering” that he has gone through for the past six years.  Finally, if he has to move, he would like moving expense compensation.  

		On February 15, 2022, WPP filed an Answer and New Matter, as well as Preliminary Objections.  WPP avers Complainant’s claims for monetary damages must be stricken from the Complaint as impertinent matters.  

		On March 14, 2022, Complainant filed a response to the New Matter and a response to the Preliminary Objection.  In his response to the Preliminary Objection, Complainant indicates he “has been informed that the only compensation of any kind [he] can get is [he] can get them to try and fix this.” 

Discussion

		In its Motion to Dismiss, PWSA makes various preliminary objections.  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:1]  In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.[footnoteRef:2]  Any doubt must be resolved in favor of the non‑moving party by refusing to sustain the preliminary objections.[footnoteRef:3]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections.[footnoteRef:4]  Only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:5]   [1:  	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
]  [2:  	Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).
]  [3:  	Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002). 
]  [4:   	County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation and Natural Resources, 909 A.2d 413 (Pa.Cmwlth. 2006), aff’d per curium, 924 A.2d 1203 (Pa. 2007).
]  [5:  	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997).
] 


		The Commission’s rules regarding procedural regulations allow a party to object to pleadings that fail to comply with the rules of administrative practice that include scandalous or impertent matters.[footnoteRef:6]  It is well established under Pennsylvania law that the enforcement powers of the Commission do not include the power to award money damages.[footnoteRef:7]  [6:  	52 Pa. Code § 5.102(a)(2).
]  [7: 	Elkin v. Bell Tel. Co. of PA., Co. of Pa. PA., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1978); see Nagy v. Bell Tel Co. of PA., 436 A.2d 701(Pa. Super. 1981). ] 


		In Feingold, the Pennsylvania Supreme Court explained:

…the statutory array of PUC remedial and enforcement powers   does not include the power to award damages to a private litigant for breach of contract by a public utility.  Nor can we find an express grant of power from which the power to award damages can be fairly implied.  Thus, it can be concluded that the Legislature did not intend for the PUC to have such a power.[footnoteRef:8] [8:  	Feingold, 383 A.2d at 794.
] 


		A prayer for damages which are not legally recoverable in the cause of action is an “impertinent matter” in the sense that it is irrelevant to that cause of action and is correctly challenged through a motion to strike the requested relief as an impertent matter.[footnoteRef:9]  Therefore, Complainant’s request for damages is stricken from the Complaint.   [9:  	Third Avenue Realty Limited Partners v. Pennsylvania-American Water Co., Docket No. C-2010-2167286 (Final Order entered September 30, 2010) (citing Hudock v. Donegal Mut. Ins. Co., 264 A.2d 668 (Pa. 1970)).] 



		THEREFORE, 

		IT IS ORDERED:

[bookmark: _Hlk97878234]		1. 	That the Preliminary Objections filed by West Penn Power against the Formal Complaint filed by Paul Romito at Docket Number C-2022-3030564 shall be sustained.  

		2.	That the requests for monetary compensation in the Formal Complaint filed by Paul Romito at Docket Number C-2022-3030564 are hereby stricken from the Complaint. 





		3. 	That the Formal Complaint filed by Paul Romito against West Penn Power Company at Docket Number C-2022-3030564 shall be returned to the Mediation Unit of the Pennsylvania Public Utility Commission’s Office of the Administrative Law Judge for further proceedings not inconsistent with this Order. 


Date  March 16, 2022							/s/		
							Emily I. DeVoe
							Administrative Law Judge


2
C-2022-3030564 - PAUL ROMITO v. WEST PENN POWER CO

PAUL ROMITO
670 WEBSTER HOLLOW RD
ROSTRAVER TOWNSHIP PA  15012
724 797.3154
Accepts EService

TORI L GIESLER
FIRSTENERGY SERVICE COMPANY
2800 POTTSVILLE PIKE
READING PA  19605
610.921.6658
Accepts EService

MARGARET MORRIS ESQUIRE
REGER RIZZO & DARNALL
CIRA CENTRE 13TH FL
2929 ARCH STREET
PHILADELPHIA PA  19104
215.495.6524
Accepts EService


