BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Andrew Dodson			 		:
							:
	v.						:		C-2021-3029814
							:
PECO Energy Company 				:



ORDER DENYING PETITION TO REOPEN THE RECORD
										
Procedural History

On November 2, 2021, Andrew Dodson (“Complainant”) filed a formal 
complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Company”) alleging that there are incorrect charges on his utility bills, that his bills are too high, and that he is receiving two bills for the same address.  As relief, Complainant requested a reconciliation of the billing and an affordable payment plan.

On December 20, 2021, PECO timely filed an answer denying all material 
allegations in the complaint.  PECO further averred that its technicians conducted a field visit at the service address on April 27, 2021, and after performing several tests and analysis, PECO 
concluded that Complainant’s bills were correct.  PECO also averred that Complainant’s service was shut off for non-payment on November 16, 2021, but was restored on November 30, 2021, after the parties entered into a payment agreement.  Additionally, PECO averred that Complainant’s balance is $7,909.51 and requested that the complaint be dismissed.

			On December 21, 2021, a Call-In Telephone Hearing Notice was served on both parties scheduling a hearing on Thursday, February 17, 2022 at 10:00 a.m., and assigning me as the presiding officer.   On December 28, 2021, a Prehearing Order was served on both parties   which reminded the parties of the hearing date and time.  Both the Hearing Notice and the Prehearing Order also provided certain hearing information and rules that would govern the 

proceeding including how to request a continuance, if necessary, and the consequences of failing to appear at the hearing and present evidence including the dismissal of the complaint. 

			Both the Hearing Notice and Prehearing Order were served to Complainant at the email address provided by Complainant in his complaint and neither was not returned as undeliverable.

			On February 3, 2022, in anticipation of the hearing, counsel for PECO emailed its proposed exhibits to both me and Complainant.   The proposed exhibits contained a cover letter which, in bold print, referred to the hearing on February 17, 2022. 
		
[bookmark: _Hlk98417935]			On February 17, 2022, the hearing convened as scheduled.  Ms. Khadijah Scott, Esquire, appeared on behalf of PECO.  Two witnesses for PECO also appeared and were prepared to testify.  Complainant did not appear.  I recessed the hearing and convened it again approximately ten minutes later in order to allow time for Complainant to appear.  Since Complainant did not appear, the hearing proceeded in his absence.  No testimony was taken and no exhibits were introduced.  However, PECO noted that, in an attempt to resolve this matter, PECO contacted Complainant prior to the hearing but the parties were unable to reach a settlement; and that Complainant was aware of the February 17, 2002 hearing.  Tr. at 5-6.   Next, PECO moved to dismiss the complaint for the failure of Mr. Dodson to appear and prosecute his complaint.  Tr. at 5.   I took this motion under advisement.  Pursuant to 52 Pa. Code § 5.431, the record closed at the conclusion of the hearing.[footnoteRef:1] [1:       Section 5.431 provides, “The record will be closed at the conclusion of the hearing unless otherwise directed by the presiding officer or the Commission.” 52 Pa. Code § 5.431.] 

		 
On February 22, 2022, administrative staff of the Office of Administrative Law 
Judge (OALJ) forwarded to me a summary of a phone call from Complainant, who told staff that he missed the hearing on February 17, 2022 because he thought the hearing was scheduled for February 23, 2022; that he had been “dealing with a car accident;” and that his minor son was home sick on the date of the scheduled hearing.  As a result of reviewing this verbal message, shortly thereafter, an OALJ staff attorney called Complainant back and told him that if wanted to reopen the record, that he needed, as soon as possible, to put his reasons in writing in a petition, and provide details why he missed the hearing and could not ask for a continuance prior to the hearing.  Further, Complainant was instructed that his request should also be submitted to me via email, and that counsel for PECO must be copied on any petition or correspondence.  The OALJ attorney also confirmed that Complainant had the appropriate emails and Complainant said he understood.

		On March 1, 2022, Complainant submitted an informal petition to reopen the record via email to me; counsel for PECO was not copied. Complainant stated that, “[t]he appointment or matter that was to face the court was in my phone, but I was in no shape to have a coherent defendable means by which to present my case.” Complainant stated he could not present his case because he contracted Covid-19 in late June or August of 2021 and that his minor son was home with the flu but his son did not have Covid-19.  See Complainant’s petition to reopen the record.[footnoteRef:2]   [2:       For the sake of accuracy and completeness of the record to allow appropriate review, I forwarded Complainant’s petition to reopen the record and PECO’s response thereto, as well as Complainant’s further replies, to the Secretary’s Bureau for docketing in this matter.   ] 


Since there was no indication that counsel for PECO was aware of Complainant’s 
petition or request, on March 1, 2022, I forwarded Complainant’s informal petition via email to PECO’s counsel.   On March 1, 2022, attorney Scott, via email, objected to reopening the record, and stated in relevant part:  

PECO Energy had two witnesses ready to testify and one was pulled
from field duties specifically to address Mr. Dodson’s concerns.  PECO 
has already extended resources preparing exhibits and witnesses for the
hearing.  It is also important to note that Mr. Dodson left me a voicemail
on February 25, 2022, stating that the reason that he missed the hearing
was because his son had Covid and that he himself was in a car accident.
He also stated that the reason that he did not see the hearing scheduled is
because it was in his telephone and that his telephone has a new operating
system and he “just missed it.”  However, his email below[petition] states 
that his son did not have Covid and that his failure to appear was as a result
of him having Covid that he contracted in late June into August. 

In response to PECO’s objection, on March 1, 2022, Complainant followed up 
with two more emails to me, copying counsel, stating that he did not know PECO was represented by counsel or he would have copied counsel in his informal petition; he also repeated that his minor son was home from school ill on the date of the hearing, and again generally complained of PECO’s bills.

Discussion
	
		As noted above, the record closed in this matter at the conclusion of the evidentiary hearing pursuant to Section 5.431 of the Commission’s regulations, which provides, in relevant part: 												
§ 5.431. Close of the record.

(a) The record will be closed at the conclusion of the hearing unless 
otherwise directed by the presiding officer or the Commission. 

* * *

[bookmark: _Hlk98418227]52 Pa. Code § 5.431(a).
		In light of Complainant’s pro se status and in the interests to secure the just, speedy and inexpensive determination of this matter, Complainant’s informal petition via email will be construed as a petition to reopen the record.[footnoteRef:3]  Section 5.571 of the Commission’s regulations permits a presiding officer to reopen the record where an initial decision has not been issued.  Specifically, Section 5.571 provides, in relevant part: [3:       See 52 Pa. Code § 1.2(a), (d) (providing that a presiding officer may disregard an error or defect of procedure which does not affect the substantive rights of the parties, in order to secure the just, speedy and inexpensive determination of action, as well as proving for a liberal construction of this provision with particularity in proceedings involving pro se litigants). ] 

§ 5.571. Reopening prior to a final decision.
(a)   At any time after the record is closed but before a final decision is 
issued, a party may file a petition to reopen the proceeding for the purpose of taking additional evidence. 

* * *
[bookmark: _Hlk45722692](d)  The record may be reopened upon notification to the parties in a      proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding. 
         (1)  The presiding officer may reopen the record if the presiding   officer has not issued a decision or has not certified the record to the Commission. 
* * *
[bookmark: _Hlk45723460]52 Pa. Code § 5.571(a), (d)(1) (emphasis added).

		After careful review, I find that there is insufficient reason to believe that conditions of fact or of law have changed as to require, or that the public interest requires, the reopening of the record in this proceeding. 

		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. Pub. Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied when the parties are provided with notice and an opportunity to be heard.  Id.   The Complainant does not aver that he did not receive the Hearing Notice or Prehearing Order, which were served on separate dates.  Both the Hearing Notice and Prehearing Order clearly stated the date and time of the hearing and how to request a continuance, if necessary.  Further, both the Hearing Notice and Prehearing Order stated the consequences of the failure to appear and provided as follows: 

FAILURE TO APPEAR:  You may lose the case if you do not take part
in this hearing and present evidence eon the issue(s) raised.  Your case may
be dismissed “with prejudice” which means that you will be barred from
filing another complaint raising the same claim(s) and issue(s) presented
in the dismissed complaint.

Hearing Notice, p. 2; Prehearing Order, p. 1  (emphasis in originals). 
		
		On February 22, 2022, five days after the record closed, Complainant called the OALJ and stated that he missed the hearing because he thought it was scheduled for February 23, 2022, that he had been “dealing with a car accident” and that his son was sick.  After being instructed by an OALJ staff attorney that same day that he needed, as soon as possible, to put his reasons in writing, provide details why he missed the hearing and could not ask for a continuance prior to the hearing, Complainant waited another seven days to submit, via email, an informal petition to reopen the record.  In this petition, Complainant acknowledged that he knew that the hearing was scheduled for February 17, 2022, but that he missed it because he “was in no shape to have a coherent defendable means by which to present my case” because he contracted Covid-19 in late June or August and that his minor son was home with the flu; there was no mention of any car accident.

Since it appeared counsel for PECO was not served the petition, after forwarding 
such to counsel, PECO objected to the petition.  Counsel argued that Complainant did not demonstrate good cause for scheduling a further hearing.  Counsel noted that it already extended resources preparing exhibits and witnesses and had two witnesses ready to testify at the hearing.  Further, counsel noted that Complainant’s inconsistencies in his reasons for missing the February 17, 2022 hearing. 
		
		I am constrained to conclude that Complainant’s reasons for missing the hearing are inconsistent and insufficient.  Initially, Complainant verbally claimed to OALJ staff that he missed the hearing because he thought it was scheduled for a week later; then he acknowledged in writing that he did know that the hearing was scheduled for February 17, 2022 but that he could not participate in the hearing due to his son’s illness and Complainant’s Covid-19 that he contracted last year.  He also verbally claimed to OALJ staff and PECO’s counsel that a car accident prevented his appearance, but that reason was not put in writing in his petition.  Further, Complaint claimed in his follow-up emails that he was not aware that PECO was represented by counsel; however, an OALJ staff attorney made sure Complainant had the email address of PECO’s counsel, and prior to submitting his petition to reopen the record, he apparently contacted attorney Scott to see if PECO would agree to reopening the record.  See, Howell v. Phil. Gas Works, C-2014-2457079 (Final Order entered Aug. 25, 2015) (finding complainant did not show good cause for his failure to appear for a hearing wherein the complainant’s variety of reasons to Commission personnel and the utility’s staff to justify his failure to appear diminished the credibility of his statements). 

Significantly, Complainant has not offered any explanation, either orally or in 
writing, as to why he could not request a continuance prior to the hearing, why he waited five days after the hearing to call OALJ, and why he waited an additional seven days to submit his petition in writing, after having being instructed to put his request in writing as soon as possible.  Both the Hearing Notice and Prehearing Order clearly stated the potential consequences of failure to appear.  Thus, Complainant was afforded notice and an opportunity to be heard with respect to the allegations in his complaint.  

I recognize that Complainant is appearing pro se in this proceeding. Traditionally, the Commission has been hesitant to rule unfavorably against pro se litigants based on technical grounds and has stated that all litigants, particularly pro se litigants, should be afforded a meaningful opportunity to be hearing.  See, e.g., Amir v. PECO Energy Co., C-2010-2190024 (Order entered Jan. 13, 2011); Destefano v. Peoples Natural Gas Co., 56 Pa. P.U.C. 489 (1982); and  Halpern v. Bell Tele. Co. of Pa., C-00923950 (October 19, 1992).  Compliance with the terms of a hearing Notice and Prehearing Order is, however, more than just a technical issue.  Those directives are not a nullity, and compliance with clearly set forth procedural rules and directives is an essential part of affording due process of law to both parties.  The orderly resolution of the many cases that come before the Commission depends on reasonable diligence by the parties to litigation.  Forti v. PPL Elec. Utils. Corp., C-202-3015285 (Opinion and Order entered November 19, 2020).   

Conclusion

		For the reasons discussed above, there is no reason to believe that conditions of fact or of law in this matter have so changed as to require, or that the public interest requires, the reopening of the proceeding.   Therefore, Complainant’s petition to reopen the record is denied.  An Initial Decision will be separately prepared and served on the parties.

Date:  March 17, 2022						/s/			
							Gail M. Chiodo
							Administrative Law Judge
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