BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Lawrence H. Dombek				:
						:
	v.					:			C-2022-3030600
						:
Verizon Pennsylvania, LLC			:



ORDER DENYING PRELIMINARY OBJECTIONS

On January 5, 2022, Lawrence H. Dombek (Complainant), pro se filed a formal Complaint (Complaint) against Verizon Pennsylvania LLC (Verizon), (Respondent), with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2022-303060.

Complainant seeks monetary damages resulting from Respondent’s damages to his tree, which he alleges is now dead and still tied to Respondent’s utility pole in an unsafe manner.  Complainant is seeking compensatory relief in the amount of the costs associated with tree removal, tree replacement, and landscaping the property in question.  

On January 28, 2022, the Commission electronically served the Formal Complaint upon Respondent.  On February 17, 2022, Respondent timely filed and served an Answer and Preliminary Objections.  The Answer admitted and denied various material facts averred in the Complaint.  Verizon denies that Complainant is a customer of Verizon.  Verizon’s Preliminary Objections are ripe for a decision.
		
DISCUSSION

		The Commission’s regulation at 52 Pa.Code § 5.101 reads as follows:
§ 5.101.  Preliminary objections.

(a) Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following: 

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
(3)	Insufficient specificity of a pleading. 
(4)	Legal insufficiency of a pleading. 
(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution. 
(7)	Standing of a party to participate in the proceeding. 

For purposes of disposing of the preliminary objections, the Commission must accept as true all well-pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The moving party may not rely on its own factual assertions.  Id.  

The Commission must view the Complaint in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  

As the Pennsylvania Supreme Court has held, “Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.”  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988). 

The Commission’s regulations provide in pertinent part:

	(a)	A preliminary motion is available to participants.  The 			preliminary motion shall state specifically the grounds 			relied upon, the standing of the party and shall be limited to 		the following:
	
(1) 	A motion questioning the jurisdiction of the 					Commission.

	(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

52 Pa.Code § 5.101(a)(1);(3) and (4).

The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  This Commission has discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. §703(b)(, 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing  Lehigh Valley Power Comm. V. PUC, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PUC, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988).

The Commission must view the complaint in the light most favorable to Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).

		Compensatory Damages Claim

To the extent that Complainant is seeking compensatory damages for the cost of tree removal, replacement, and landscaping, this Commission lacks jurisdiction to award compensatory damages.  See Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  52 Pa. Code §5.101(a)(4).  

Although this Commission has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, we have only the powers and authority granted to us by the General Assembly in the Public Utility Code which does not grant the Commission authority to award damages.  See In Re: Melograne, 812 A.2d 1164 (Pa. 2002); Terminato v. Pa. National Insurance Company, 645 A. 2d 1287 (Pa. 1994).  

A prayer for damages which are not legally recoverable in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to the cause of action.  See, Legion Ins. Co. v. Doeff, 2001 Phila. Ct. Com. Pl. LEXIS 97 (2001).  A preliminary objection in the nature of a motion to strike off impertinent matter is the appropriate means to challenge an erroneous prayer for damages.

Although the claim for damages must fail, the facts as averred in Complainant’s complaint do raise an issue regarding Verizon’s service and the Commission has jurisdiction over service disputes between utilities and customers.  66 Pa. C.S. §1501.  In determining whether to grant a preliminary objection, the Commission must limit itself to reviewing the information contained in the Complaint, which in this case, sets forth a service dispute.  The complaint avers that Verizon changed a utility pole and dug out the root system of Complainant’s tree, killing the tree.  Complainant claims the dead tree is a safety hazard as limbs are falling down and his grandson stands by the tree at a school bus stop.  Complainant avers the tree is attached to the utility pole by ropes and he requests this safety issue be resolved.  

Thus, the complaint alleges inadequate service on the part of Respondent.  If Complainant’s allegations are proven by a preponderance of evidence at a hearing, they may well constitute a violation of the provisions of Section 1501 of the Public Utility Code, 66 Pa. C.S. § 101 et seq.; rendering less than adequate service.  Honey Brook Water Co. v. Pa. Public Utility Commission, 167 Pa.Cmwlth. 140, 647 A.2d 653 (1994), app. Denied, 540 Pa. 587, 655 A.2d 518 (1995).  Respondent may ultimately face a civil penalty if Complainant bears his burden of proving inadequate service.  However, Complainant cannot recover compensatory damages at this administrative agency.  Requests for compensatory damage should be made before a Court of Common Pleas or a district magistrate.

Under the Commission-approved pleading standards applied to pro se complainants, the instant Complaint is sufficient to set forth a claim upon which the Commission can grant relief even though that relief may not be compensatory damages.  This is all that is necessary to survive a demurrer.  Accordingly, the Preliminary Objections shall be granted in part and denied in part and the matter will be referred to the Mediation Unit for review as per Verizon’s request.  I encourage the parties to resolve this matter without the need for a formal hearing.  Verizon’s Preliminary Objections are granted in part and denied in part on purely procedural grounds and this does not give credence to either the substance of the Complaint or to the likelihood of its success on the merits.  

		The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

		In addition, the offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  Complainant is responsible for proving that the utility has acted improperly, for providing the evidence, in the form of documents, testimony or photographs necessary to support that finding, and that the Commission has the jurisdiction to provide the remedy.
ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by Verizon Pennsylvania LLC in the case captioned Lawrence H. Dombek v. Verizon Pennsylvania LLC, PUC Docket No. C-2022-3030600, are granted in part and denied in part.

		2.	That Complainant’s request for compensatory damages is stricken.

		3.	That the case captioned Lawrence H. Dombek v. Verizon Pennsylvania LLC, PUC Docket No. C-2022-3030600, be referred to the Office of Administrative Law Judge Mediation Unit regarding the remaining service issue. 

		
Date:  March 28, 2022 				/s/			
						Elizabeth Barnes
						Administrative Law Judge
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