BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 
 
 
 
Benjamin Kroop					:		 
: 
v.						:		F-2021-3027160 
: 
Duquesne Light Company				: 
 
 
 
INTERIM ORDER  
GRANTING THE PRELIMINARY OBJECTIONS OF AEP ENERGY INC SEEKING TO STRIKE COMPLAINANT’S CLAIMS FOR MONEY DAMAGES AND DENYING THE PRELIMINARY OBJECTIONS IN ALL OTHER RESPECTS
 
Benjamin Kroop (Complainant) filed a Formal Complaint (Complaint) dated May 28, 2021, averring incorrect charges on Complainant’s bills.   

On July 29, 2021, Duquesne Light Company (Duquesne Light or Respondent) filed an Answer and New Matter averring that Complainant’s Supplier change Request was properly rejected.  Respondent also filed Preliminary Objections.  Duquesne Light also filed a Motion to Join AEP Energy as an Indispensable Party (Motion to Join AEP).  	 
 
On September 16, 2021, a Judge Change Notice was issued assigning the case to the undersigned.  The notice scheduled a Call-in Telephonic Hearing for Thursday, October 14, 2021, at 10 a.m. 
 
On September 16, 2021, counsel for Duquesne Light Company provided my office with an email requesting a continuance of the hearing and advising that counsel contacted counsel for all parties, and all parties were agreeable to rescheduling the hearing.  An interim order was entered granting the continuance request and cancelling the telephone hearing scheduled for October 14, 2021. 
 

On August 18, 2021, AEP filed an Answer of AEP Energy, Inc., to Duquesne Light Company’s Motion to Join AEP Energy as an Indispensable Party.    
  
On November 22, 2021, an interim order was entered joining AEP Energy, Inc., as a party to this proceeding.  

On December 14, 2021, AEP Energy, Inc., filed an Answer and New Matter and also filed Preliminary Objections.  
 
In his Complaint, Mr. Kroop averred that there were incorrect charges on his electric bill.  In his request for relief, Mr. Kroop stated “I submitted a change of provider request and it was denied by Duquesne Light.”  “I was overcharged for electricity for months.”  “I would like a refund for the difference in cost, plus compensation for my time dealing with this issue.”

In its Preliminary Objections, AEP Energy Inc., seeks a dismissal of the portions of the Complaint requesting an award of damages to Complainant, averring the Commission lacks jurisdiction to grant Complainant relief in the form of money damages.  AEP Energy also seeks dismissal of the Complaint, averring Complainant requests compensation in the form of contract damages and averring that the Complaint is legally insufficient as the Complaint does not set forth an act or omission by AEP Energy that constitutes a violation of a statute over which the Commission has jurisdiction.

It is well-established under Pennsylvania law that the enforcement powers of the Commission do not include the power to award money damages.  Elkin v. Bell Tel. Co. of PA., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1978); see Nagy v. Bell Tel. Co. of PA., 436 A.2d 701 (Pa. Super. 1981).  

In Feingold, the Pennsylvania Supreme Court explained:

. . . the statutory array of PUC remedial and enforcement powers does not include the power to award damages to a private litigant for breach of contract by a public utility.  Nor can we find an express grant of power from which the power to award such damages can be fairly implied.  Thus, it can be concluded that the Legislature did not intend for the PUC to have such a power.

Feingold, 383 A.2d at 794.

Therefore, under Pennsylvania law, this Commission does not have jurisdiction to hear and award money damages and accordingly, Complainant’s request for relief, to the extent that it requests money damages for Complainant’s time in addressing his Complaint, will be dismissed.  

Although the Commission lacks the jurisdiction to award Complainant money damages related to the averments set forth in the formal complaint filed in this proceeding, the Commission does have jurisdiction to rule on any billing claims, refund requests, as well as service related issues and may order other relief as appropriate.[footnoteRef:1]  The Commission may impose civil penalties upon a utility which is found to be in violation of a statute, regulation or order of the Commission.[footnoteRef:2]       [1:   	66 Pa.C.S. § 1501.
]  [2:  	66 Pa.C.S. § 3301.
] 


To the extent that Complainant is asserting service- related issues, consistent with the interim orders entered in this case, Complainant may attempt to introduce testimony and exhibits at the evidentiary hearing in this case regarding alleged billing and refund issues raised relative to the averments set forth in the Complaint.

Accordingly, the request to dismiss Complainant’s claim for the award of money damages related to the request for compensation for Complainant’s time spent in addressing the Complaint is granted, however, any Complainant will be permitted to introduce any admissible evidence as it relates to the alleged billing issues and refund as well as any alleged service-related conduct as set forth in the Complaint.  


THEREFORE,

IT IS ORDERED:

1. That the preliminary objections filed by AEP Energy, Inc., regarding Complainant’s request for money damages for time spent to address the Complaint as set forth in the formal complaint filed by Complainant, are granted.

2. That to the extent that the preliminary objections seek a dismissal of the formal complaint or seek to prohibit Complainant from introducing any testimony or exhibits at any evidentiary hearing regarding any alleged billing issues, refunds or other damages, those preliminary objections are denied.

3. That any issues regarding the admissibility of evidence may be raised at the evidentiary hearing in this proceeding.  


Date:  April 12, 2022                 				_____________/s/_______________
								Jeffrey A. Watson
								Administrative Law Judge
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