BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Rebecca Walizer					:
							:
	v.						:		C-2021-3028278									:
Metropolitan Edison Company			:
Mid-Atlantic Interstate Transmission, LLC		:



FIRST INTERIM ORDER
Denying Motion for Judgment on the Pleadings and 
Denying Preliminary Objections

		On September 1, 2021, Rebecca Walizer (Complainant or Ms. Walizer) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against First Energy/Met-Ed (Met-Ed or Respondent), opposing the replacement of above ground poles and transmission lines in her neighborhood, and, as relief, urging replacement with underground transmission lines.  Ms. Walizer also alleged Met-Ed’s communications about the project have been poor and Met-Ed failed to notify the entire neighborhood about the replacement project.  Ms. Walizer supports her position by stating: the poles and transmission lines were originally placed in an undeveloped meadow; the project presents health and safety risks, as well as impacts to aesthetics and property value; and there is precedent in Derry Township, Pennsylvania for placing utility lines underground.

On September 21, 2021, Met-Ed filed an Answer and New Matter to Ms. Walizer’s Formal Complaint.  In its Answer, Met-Ed admitted or denied the various averments in the Formal Complaint.  In particular, Met-Ed’s Answer and New Matter asserts it is Mid-Atlantic Interstate Transmission, LLC (MAIT) that owns the transmission line at issue, not Met-Ed.  Therefore, Met-Ed avers that Ms. Walizer filed her Formal Complaint against the wrong entity, and the Formal Complaint should be dismissed.  Additionally, Met-Ed states the transmission line does not cross the Complainant’s property, and the decision to rebuild the transmission line is a management decision belonging exclusively to MAIT.  The Answer and New Matter contained a Notice to Plead requiring Complainant to respond within twenty days.  

On September 27, 2021, Ms. Walizer filed a Reply to New Matter, stating that, although the transmission line is owned by MAIT, First Energy is the owner of MAIT, and First Energy/Met-Ed were listed in her Formal Complaint.  Therefore, First Energy should be involved as well as MAIT, unless First Energy allows MAIT to make decisions regarding her concerns. 

On November 29, 2021, the Office of Administrative Law Judge issued an Initial Call-In Telephonic Hearing Notice which scheduled the initial hearing for Monday, January 10, 2022.  A Prehearing Order was issued on December 6, 2021.

On December 23, 2021, Met-Ed filed a Motion for Judgment on the Pleadings.  Met-Ed averred that the transmission lines do not cross Complainant’s property; the Formal Complaint was only filed on Met-Ed; and there is no dispute that the owner of the transmission line is MAIT, and therefore, Complainant has filed against the wrong party and a judgment on the pleadings is appropriate.  The Motion for Judgment on the Pleadings contained a Notice to Plead requiring Complainant to respond within twenty days.  

On December 23, 2021, Met-Ed and Complainant requested, by e-mail, that the January 10, 2022 hearing be converted to a prehearing conference so the issue of the proper respondent and options for Complainant could be discussed.  On December 27, 2021, by e-mail, we granted the parties’ request, and a notice was issued, converting the January 10, 2022 hearing to a prehearing conference.

A prehearing conference was held on January 10, 2022, and Ms. Walizer and Met-Ed attended.  Without objection from Met-Ed, Ms. Walizer agreed she would file any Amended Complaint or Answer to Met-Ed’s Motion for Judgment on the Pleadings by January 19, 2022.  Transcript of Prehearing Conference, p. 34.

On January 16, 2022, Ms. Walizer filed an Answer to the Motion for Judgment on the Pleadings.  Ms. Walizer agreed that MAIT has ownership of the transmission lines.  However, Complainant alleges she has received written communications regarding the transmission line replacement project that indicate First Energy and Metropolitan Edison Company are also involved in the project.  Complainant states that, although MAIT has ownership of the transmission lines, Met-Ed appears to be part of the ownership, and part of the plan or process of replacement of transmission lines.

On January 19, 2022, Ms. Walizer filed an Amended Formal Complaint, stating she wishes to amend her Formal Complaint to add MAIT and First Energy.  Ms. Walizer notes that, although her Formal Complaint did list First Energy, Met-Ed was the only assigned respondent.  On February 14, 2022, Ms. Walizer filed another Amended Formal Complaint, again requesting that MAIT and First Energy be added as respondents to her case.

On March 7, 2022, MAIT filed an Answer and New Matter to Ms. Walizer’s Amended Formal Complaint.  In its Answer, MAIT admitted or denied the various averments in the Amended Formal Complaint.  Specifically, MAIT’s Answer and New Matter admits it owns the transmission line, but denied that any of its actions related to the transmission line replacement project violate its Commission-approved tariff, the Pennsylvania Public Utility Code, or Commission regulations or orders.  MAIT also states that Met-Ed continues to own the easement for the transmission line and is responsible for the vegetation maintenance of the right-of-way.  MAIT avers that the transmission line was constructed 30 years before the housing development that Complainant lives in; the transmission line is being rebuilt to meet obligations under 66 Pa. C.S. § 1501; notice of the project was provided to all property owners where the transmission line crosses; MAIT has the right to manage its own affairs; and Complainant’s assertions regarding health, aesthetics and safety are without merit.  MAIT asserts that the transmission line does not cross Complainant’s property, and therefore she does not have standing to pursue her complaint.  The Answer and New Matter contained a Notice to Plead requiring Complainant to respond within twenty days.  

Also on March 7, 2022, MAIT filed Preliminary Objections to Ms. Walizer’s Amended Formal Complaint.  MAIT asserts that the transmission line does not cross Ms. Walizer’s property, and therefore she is not directly impacted by the transmission line replacement project and does not have standing to pursue her complaint.  The Preliminary Objections contained a Notice to Plead requiring Complainant to respond within ten days.  

On March 7, 2022, Met-Ed filed an Answer and New Matter to Ms. Walizer’s Amended Formal Complaint.  In its Answer, Met-Ed admitted or denied the various averments in the Amended Formal Complaint.  In particular, Met-Ed states that it continues to own the easements for the transmission line and is responsible for the vegetation maintenance of the right-of-way.  However, Met-Ed asserts Complainant has filed against the wrong party, that the transmission line does not cross Complainant’s property, and the decision to rebuild the transmission line is a management decision belonging to MAIT.  The Answer and New Matter contained a Notice to Plead requiring Complainant to respond within twenty (20) days.  

On March 14, 2022, Complainant filed a response to MAIT’s Preliminary Objections.  Complainant disagrees that she is not impacted by the transmission lines.  Specifically, Complainant states the poles and lines create safety and health risks to her neighborhood, and she is concerned about the effects of walking or driving through her neighborhood because of the transmission lines. 

On March 21, 2022, Complainant filed a response to Met-Ed’s March 7, 2022 Answer and New Matter.  Complainant agrees that MAIT is owner of the transmission lines.  However, Complainant alleges First Energy and Met-Ed should also be respondents to her Formal Complaint because she has directly received written communications regarding the transmission line replacement project that indicate First Energy and Metropolitan Edison Company are also involved in the project.  Complainant also notes that Met-Ed owns the easement. 

Also on March 21, 2022, Complainant filed a response to MAIT’s Answer and New Matter.  Complainant asserts the transmission line project presents health and safety risks and she alleges specific incidents demonstrate those risks.  Complainant also asserts the transmission line project negatively affects the aesthetics of the neighborhood.  Complainant disagrees that she is not directly impacted by the transmission lines because she asserts the entire neighborhood is impacted by the transmission line.  

Met-Ed’s Motion for Judgment on the Pleadings and MAIT’s Preliminary Objections are now ripe for disposition.

Discussion

Met-Ed’s Motion for Judgment on the Pleadings
			
The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).  Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102. Motions for summary judgment and judgment on the pleadings.

 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

(b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 

***

(d)  Decisions on motions. 

   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 

      ***

   (3)  Form of decision. The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in § 5.533 (relating to exceptions). Denial of a motion will be in the form of a written order.

52 Pa. Code § 5.102(a), (b), (d)(1), (d)(3).  All of the non-moving party’s well-pleaded allegations must be viewed as true for purposes of deciding the motion, and only those facts specifically admitted may be considered against the non-moving party.  Simon v. Commonwealth, 659 A.2d 631 (Pa. Cmwlth. 1995).  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Id.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the motion.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985). 
[bookmark: 5.102.]		
		In this proceeding, there are genuine issues as to material facts.  Met-Ed avers that Ms. Walizer filed her complaint against the wrong entity because MAIT owns the transmission line at issue.  Complainant agrees that MAIT is the owner of the transmission line.  However, Complainant has also averred that she received written communication indicating that Met-Ed is also associated with this project.  Additionally, Complainant has also noted that Met-Ed owns the easement where the transmission line is placed.  Although Ms. Walizer admits that MAIT is the owner of the transmission line, based on the standard of evaluating a motion for judgment on the pleadings, it must also be accepted as true that the written communications referenced by Complainant and existence of an easement owned by Met-Ed demonstrate that Met-Ed is also associated with this transmission line replacement project.  Therefore, Met-Ed is not entitled to judgment on the pleadings as a matter of law because the pleadings show that there is a factual dispute as to Met-Ed’s role in this transmission line project and any possible violations of law under the Commission’s jurisdiction related to Ms. Walizer’s complaint.  

MAIT’s Preliminary Objections

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transp. Intervenors v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69 (Pa. P.U.C. 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper    service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa. Code § 5.101(a)(1)-(7).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pa., 490 A.2d 402 (Pa. 1985); Commonwealth of Pa. v. Bell Tel. Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Ms. Walizer and should dismiss the complaint only if it appears that Ms. Walizer would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Dep’t of Envtl. Res., 406 A.2d 1020 (Pa. 1979).

For the reasons discussed below, MAIT’s Preliminary Objections will be denied.  

Standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. PUC 598, 603 (1991).  Generally, the Commission has held that a person or entity has standing when the person or entity has a direct, immediate and substantial interest in the subject matter of a proceeding. Joint Application of Pennsylvania-American Water Co. and Evansburg Water Co. for Approval of the transfer, by sale, of the water works property and rights of Evansburg Water Co. to Pennsylvania-American Water Co., 
A-212285F0046/47 and A-210870F01 (Opinion and Order entered July 9, 1998); William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); Landlord Service Bureau, Inc. v. Equitable Gas Co., 79 Pa. P.U.C. 342 (1993); Re Equitable Gas Co., 76 Pa. P.U.C. 23 (1992); Manufacturers' Association of Erie v. City of Erie - Bureau of Water, 50 Pa. P.U.C. 43 (1976); Waddington v. Pennsylvania Public Utility Commission, 670 A.2d 199 (Pa. Cmwlth. 1995), alloc. denied, 678 A.2d 368 (Pa. 1996).

As discussed in the matter of Luke v. Columbia Gas of Pennsylvania, Docket No. C-2014-2425948 (Initial Decision issued July 18, 2014) (Luke), the legal considerations as to whether a party had standing to maintain a complaint were explained as follows: 

The Complainant’s interest in the subject matter of the proceeding is direct if her interest is adversely affected by the actions challenged in the complaint, is immediate if there is a close causal nexus between her asserted injury and the actions challenged in the complaint and is substantial if she has a discernible interest other than the general interest of all citizens in seeking compliance with the law. Ken R. ex rel. C.R. v. Arthur Z., 682 A.2d 1267 (Pa. 1996); In re El Rancho Grande, Inc., 437 A.2d 1150 (Pa. 1981); William Penn Parking Garage, Inc.; Empire Coal Mining & Development, Inc. v. Department of Environmental Resources, 623 A.2d 897 (Pa. Cmwlth. 1993). 

Luke.  We will apply the above legal precedent to MAIT’s Preliminary Objections.

		Ms. Walizer’s complaint concerns her alleged health, safety, and aesthetic concerns to living near the transmission line project.  MAIT asserts Complainant does not have standing because the transmission line does not cross her property.  Although there is no dispute that the transmission line does not cross Complainant’s property, it is undisputed that Complainant does live in the housing development where the transmission line project crosses.  Complainant asserts her interest is direct, immediate, and substantial because the poles and lines go through her neighborhood, and she is concerned about the effects of walking or driving through her neighborhood because of the transmission lines.  

Under the standards of disposing preliminary objections and viewing the complaint in a light most favorable to Ms. Walizer, we find Complainant has standing to pursue her complaint.  Standing should only be used to dismiss a complaint where the lack of standing is obvious on the face of the pleadings filed by the non-moving party.  Tomko v. Duquesne Light Co., C-2016-2577571 (Opinion and Order entered July 20, 2017).  The question of standing is a fact in dispute and, here, it is not obvious on the face of Complainant’s pleadings that her interest is not direct, immediate, and substantial.  See Id.  Complainant lives near the transmission line project, and she has expressed various concerns that, when viewing the complaint most favorably, may involve violation of a Commission-approved tariff, the Pennsylvania Public Utility Code, or Commission regulations or orders.  For instance, in its Answer and New Matter, MAIT acknowledges its responsibility under 66 Pa. C.S. § 1501 to provide safe, reasonable and adequate service.  However, Ms. Walizer’s complaint alleges the transmission project poses health and safety risks to herself.  Therefore, MAIT’s preliminary objections are denied.



Conclusion

		Ms. Walizer’s complaint will now be scheduled for an evidentiary hearing and a hearing notice will be issued.  Complainant is advised that to sustain her burden of proof at a hearing, she must demonstrate by a preponderance of the evidence that Met-Ed and MAIT have violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff.  In addition, all orders of the Commission must be supported by substantial evidence.  This is a different standard than that used in addressing Met-Ed’s Motion for Judgment on the Pleadings or MAIT’s Preliminary Objections.  

THEREFORE,

IT IS ORDERED:

1.	That the Motion for Judgment on the Pleadings of the Metropolitan Edison Company, seeking dismissal of the Formal Complaint filed by Rebecca Walizer at Docket No. C-2021-3028278, is denied.

2.	That the Preliminary Objections of the Mid-Atlantic Interstate Transmission, LLC, seeking dismissal of the Amended Formal Complaint at Docket No. C-2021-3028278, is denied.









3.	That the Formal Complaint as amended at Docket Number C-2021-3028278 will proceed to a hearing.  


Date:  April 22, 2022							/s/				
							Mark A. Hoyer
							Deputy Chief Administrative Law Judge


									/s/				
							John M. Coogan 
							Administrative Law Judge
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