BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Eugene Pelleschi					:
	: 		
	v.						:		F-2022-3031247
							:
PPL Electric Utilities Corporation	:
Titan Gas LLC d/b/a CleanSky Energy	:



ORDER
GRANTING IN PART AND DENYING IN PART PRELIMINARY OBJECTIONS AND
JOINING TITAN GAS LLC D/B/A CLEANSKY ENERGY 
AS AN INDISPENSABLE PARTY

On March 4, 2022, Eugene Pelleschi (Complainant or Mr. Pelleschi) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL), docket number F-2022-3031247.  The Complaint is an appeal of a decision of the Commission’s Bureau of Consumer Services, case number 3815807.  In the Complaint, Mr. Pelleschi checked the “other” box as the reason for his Complaint, claiming he was transferred from his Electric Generation Supplier (EGS), Verde Energy, to another EGS with a higher rate without his knowledge, permission, or request.  As relief, Mr. Pelleschi requests that PPL issue a credit on each of his monthly bills, retroactive to November 19, 2021, when he was allegedly incorrectly removed from Verde Energy, through October 12, 2022.  Mr. Pelleschi states Verde Energy’s rate was supposed to be for one year starting October 12, 2021, and the credit would cover the difference between the .0660 kWh rate from Verde Energy and the higher rates he has been charged since November 19, 2021.  

On March 24, 2022, PPL filed an Answer and New Matter in response to Mr. Pelleschi’s Complaint.  In its Answer, PPL admitted or denied the various averments made in the Complaint.  In particular, PPL averred, among other things, that, during the period relevant to the Complaint, Mr. Pelleschi received competitive electric generation supply service from both Titan Gas, LLC d/b/a Titan Gas and Power d/b/a CleanSky Energy d/b/a Clean Sky Energy (“CleanSky”) and Verde Energy USA Pennsylvania LLC (“Verde”).  PPL asserts certain allegations in the Complaint are unrelated to electric distribution or default generation supply service provided by PPL.  Instead, PPL states most issues of the Complaint pertain to the rates charged by CleanSky and the claim that Mr. Pelleschi did not agree to transfer his electric generation supply service from Verde to CleanSky.  Regarding the specific events related to Verde being removed as Mr. Pelleschi’s EGS, PPL states: 

…Complainant received electric generation supply service from Verde between October 12, 2021, through November 19, 2021.  On November 16, 2021, PPL Electric received an enrollment notice from CleanSky, which required the Company to switch the Complainant from Verde to CleanSky.  On November 17, 2021, PPL Electric sent the Complainant a confirmation letter verifying the selection of CleanSky.  On November 23, 2021, PPL Electric received an electric notification from CleanSky advising PPL Electric that the Complainant canceled his EGS agreement with CleanSky.  As required, PPL Electric removed CleanSky from the Complainant’s account.  On November 24, 2021, PPL Electric sent the Complainant a letter informing him that it removed CleanSky as his EGS and that he would begin receiving default service from PPL Electric.  As such, the Complainant received electric generation supply service from CleanSky from November 19, 2021, through November 30, 2021.  Subsequently, when the Complainant contacted PPL Electric to re-enroll him with Verde, the Company directed the Complainant to contact Verde to sign up to receive Verde’s electric generation supply service….From November 30, 2021, through January 19, 2022, the Complainant received default generation supply service from PPL Electric….Beginning January 19, 2022, the Complainant has received competitive electric generation supply service from Star Energy Partners LLC.

PPL denies that the default service rates it charged from November 30, 2021 through January 19, 2022 were unjust or unreasonable.  PPL’s Answer and New Matter included a Notice to Plead.  On April 1, 2022, Mr. Pelleschi filed a Reply to PPL’s New Matter, alleging PPL failed to do what they told him or provided him incorrect information regarding selection of an electricity supplier.

Also on March 24, 2022, PPL filed Preliminary Objections to Mr. Pelleschi’s Complaint.  PPL’s Preliminary Objections assert that, per 52 Pa. Code § 5.101(a)(5), Mr. Pelleschi failed to join a necessary party by failing to name CleanSky as a respondent in the Complaint.  Without CleanSky included as a respondent, PPL states the Commission cannot resolve the dispute or award relief concerning Complainant’s switch from Verde Energy to CleanSky and the difference between Verde and CleanSky’s charges for competitive electric generation supply service.  Because Mr. Pelleschi failed to include a necessary party, PPL requests that the Complaint should be dismissed.  PPL’s Preliminary Objections included a Notice to Plead.  Mr. Pelleschi filed a response on March 28, 2022, requesting that his Complaint not be dismissed.  Mr. Pelleschi states that he did not include CleanSky in his Complaint because he alleges it was PPL’s error in not cancelling his enrollment with the standard rate program as they said they did on October 8, 2021.  However, Mr. Pelleschi states that if it is necessary to include CleanSky in his Complaint or hearing, please do so.

On April 25, 2022, a Motion Judge Assignment Notice was issued, assigning me as the presiding officer.

For the reasons discussed below, PPL’s Preliminary Objections will be denied in part, in that Mr. Pelleschi’s Complaint will not be dismissed and the case will be set for a hearing.  However, PPL’s Preliminary Objections are granted in part, in that CleanSky will be joined to this proceeding as an indispensable party.

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transp. Intervenors v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69 (Pa. P.U.C. 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa. Code § 5.101(a)(1)-(7).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pa., 490 A.2d 402 (Pa. 1985); Commonwealth of Pa. v. Bell Tel. Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Mr. Pelleschi and should dismiss the complaint only if it appears that Mr. Pelleschi would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Dep’t of Envtl. Res., 406 A.2d 1020 (Pa. 1979).
  
In this proceeding, PPL asserts Mr. Pelleschi’s Complaint should be dismissed because he failed to name CleanSky as a respondent, and CleanSky is an indispensable party to this proceeding.  In Pennsylvania, “an indispensable party is one whose rights are so directly connected with and affected by litigation that he must be a party of record to protect such rights, and his absence renders any order or decree of court null and void for want of jurisdiction.”  Columbia Gas Transmission Corp. v. Diamond Fuel Co., 464 Pa. 377, 379 (Pa. 1975).  Failure to join an indispensable party goes to the court’s jurisdiction and, if not raised by the parties, should be raised sua sponte.  Posel v. Redevelopment Authority of Philadelphia, 71 Pa. Commw. 115, 121 (1983).  The Pennsylvania Supreme Court has established that “the basic inquiry in determining whether a party is indispensable concerns whether justice can be done in the absence of a third party … In order to make the analysis, however, one must refer to the nature of the claim and the relief sought.”  Cry, Inc. v. Mill Service, Inc., 536 Pa. 462, 486-489 (Pa. 1994).  Adopting the criteria articulated in Mechanicsburg Area School District v. Kline, 494 Pa. 476, 481 (Pa. 1981), the court’s test for determining indispensability involved “at least” the following considerations:

1. Do absent parties have a right or interest related to the claim?

2. If so, what is the nature of that right or interest?

3. Is that right or interest essential to the merits of the issue?

4. Can justice be afforded without violating the due process rights of absent parties?

In this case, Mr. Pelleschi claims he was inappropriately switched from Verde as his EGS.  PPL alleges the triggering event for this switch was when PPL received an enrollment notice from CleanSky, which required PPL to switch the Complainant from Verde to CleanSky.  Based on a review of the pleadings, CleanSky is an indispensable party when the test for determining indispensability as set forth by the Pennsylvania Supreme Court is applied.  CleanSky has a right or interest in this proceeding if it is determined that Mr. Pelleschi was incorrectly enrolled with CleanSky for his electric generation service or that he was not billed correctly by CleanSky.  CleanSky’s actions with regard to Mr. Pelleschi may constitute a violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company if proven by a preponderance of the evidence.  CleanSky may be subject to a civil penalty or be required to issue Mr. Pelleschi a refund.  CleanSky’s right or interest is essential to the merits of the case and justice cannot be afforded without its involvement in this proceeding.  CleanSky must be given the opportunity to defend itself against any allegations that it violated the Public Utility Code, a Commission order or Commission-approved tariff.  Accordingly, rather than dismiss the Complaint as PPL requests, the more appropriate action is to join CleanSky as an indispensable party to this proceeding. 

It may well be, however, that CleanSky has not violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff and may not be subject to a civil penalty or be required to issue Mr. Pelleschi a refund.  Regardless, the standard set forth by the Pennsylvania Supreme Court does not require that such matters be determined prior to a party being joined.  Due process necessitates that CleanSky be joined at this juncture so that all parties’ rights and interests are protected.  It would be a waste of scarce administrative and party resources to pursue this matter solely with PPL as respondent only to learn later that CleanSky should have been joined prior to a hearing.

Therefore, CleanSky will be joined as an indispensable party to this proceeding.  CleanSky will be given twenty days from the date of today’s order to file an answer to the Complaint filed by Mr. Pelleschi.  In addition, PPL will not be removed as a respondent even though it may not ultimately be found to have violated the Public Utility Code, a Commission regulation or a Commission-approved tariff.  A further evidentiary hearing will also be scheduled for all parties to participate.  In the interim, the parties are reminded that Commission policy promotes settlements.  52 Pa. Code §5.231(a).  The parties are encouraged to commence settlement discussions amongst themselves for this proceeding as early as possible.  Even if the parties are unable to settle this case, they may still resolve some of the questions or issues during their discussions.  If the parties reach an agreement on all issues, a formal hearing will not be necessary.  The parties are also reminded that the presiding officer may participate in settlement discussions upon agreement of all parties.  52 Pa.Code § 5.223(c); see also, 52 Pa.Code § 5.231(c).

ORDER


		THEREFORE,

		IT IS ORDERED:
	
1. That PPL Electric Utilities Corporation Preliminary Objections are granted in part and denied in part consistent with this Order.

2. That Titan Gas LLC d/b/a CleanSky Energy is formally joined to this proceeding at docket number F-2022-3031247 as an indispensable party.

3. That Titan Gas LLC d/b/a CleanSky Energy shall file an answer to the Formal Complaint filed by Eugene Pelleschi on March 4, 2022 at docket number F-2022-3031247 within twenty days of the date of this order.

4. That a further evidentiary hearing will be set for this case.

5. That the parties are encouraged to pursue settlement discussions.


Date:	April 29, 2022			/s/			
		John M. Coogan
		Administrative Law Judge
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