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April 29, 2022
Via Electronic Filing

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street — Second Floor North
Harrisburg, PA 17120

RE:  Glen Riddle Station, L.P. v. Sunoco Pipeline L.P.; Docket No. C-2020-3023129;
SUNOCO PIPELINE L.P.’S MOTION TO STRIKE PORTIONS OF GLEN
RIDDLE STATION, L.P.’S REPLY EXCEPTIONS

Dear Secretary Chiavetta:

Enclosed for filing with the Pennsylvania Public Utility Commission is Sunoco Pipeline
L.P.’S Motion to Strike Portions of Glen Riddle Station, L.P.’S Reply Exceptions in the above-
referenced proceeding. Copies have been served in accordance with the attached Certificate of
Service.

If you have any questions, please feel free to contact the undersigned counsel.
Respectfully submitted,

/s/ Thomas J. Sniscak
Thomas J. Sniscak, Esq.
Whitney E. Snyder, Esq.
Kevin J. McKeon, Esq.
Bryce R. Beard, Esq.

Counsel for Sunoco Pipeline L.P.
BRB/das
Enclosures

cc: Diana A. Silva, Esq.(dsilva@mankogold.com)
Kathryn G. Sophy, OSA (ksophy@pa.gov)
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

GLEN RIDDLE STATION, L.P.
V. : Docket No. C-2020-3023129

SUNOCO PIPELINE L.P.

NOTICE TO PLEAD

Pursuant to 52 Pa. Code § 5.103(c), you are hereby notified that, if you do not file a written
response to the enclosed Motion to Strike within twenty (20) days from service of this notice, a
decision may be rendered against you. Any Response to the Motion must be filed with the
Secretary of the Pennsylvania Public Utility Commission, with a copy served to counsel for

Sunoco Pipeline, L.P., and where applicable, the Administrative Law Judge.

File with:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, Second Floor
Harrisburg, PA 17120



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

GLEN RIDDLE STATION, L.P.

V.

Docket No. C-2020-3023129

SUNOCO PIPELINE L.P.

SUNOCO PIPELINE L.P.’S MOTION TO STRIKE PORTIONS OF

GLEN RIDDLE STATION, L.P.’S REPLY EXCEPTIONS

Pursuant to 52 Pa. Code §§ 5.103(d), 5.431(b), and 5.535, Sunoco Pipeline L.P. (“SPLP”)

moves to strike portions of Complainant Glen Riddle Station, L.P.’s (“GRS”’) Reply Exceptions.

In its Reply Exceptions, GRS:

Attaches extra-record materials, repeating its impermissible error in its Reply Brief
which was stricken by the ALJ, and introduces argument on these extra-record
materials in violation of the Commission’s regulations and SPLP’s due process
rights;

Improperly introduces new facts and arguments not of record in violation of SPLP’s
due process rights; and

Argues, for the first time, that the “adjacency” and “identical” nature of ME1 and
ME?2 at the property creates additional regulatory standards and misrepresents prior
holdings by the Commonwealth Court and the Commission to challenge the Initial
Decision where GRS could have, but did not, file Exceptions and has thus waived
these arguments to which SPLP has no opportunity to respond in violation of due
process.

GRS continues to ignore the Commission’s regulations and well-established law that

prohibits new facts and evidence being introduced at the Reply Exceptions stage.! Moreover, it is

U William Towne v. Great American Power, LLC, Docket No. C-2012-2307991, Opinion and Order at 19
(Order entered October 17,2013) (citing Pa. PUC v. Philadelphia Gas and Water Company Water Division,
1988 Pa. PUC LEXIS 511 (Pa. PUC 1988)); see also Application of PPL Electric Utilities Corporation,
Docket No. A-2011-2267349 et al., Final Opinion and Order at 21-26 (Order entered July 16, 2013)
(“Application of PPL”); Application of Apollo Gas Co., 1994 Pa. P.U.C. Lexis, at *8-14 (Order entered
February 10, 1994).



fundamental that parties cannot attach extra-record materials to Exceptions.? Further, Commission
regulations and precedential court decisions clearly provide that parties cannot raise new
arguments or issues in Reply Exceptions® and must raise any disagreement with an Initial Decision
in Exceptions or such issues are waived before the Commission and upon any potential appeal.*
The portions of GRS’s Reply Exceptions in violation of these bedrock principles of administrative
law must be stricken as outlined below.

SPLP moves to strike portions of GRS’s Reply Exceptions listed below and as indicated in

Attachment A with red strike-through:

Extra-Record The Reply Except.ions improperly attach extra-record materials as new
Materials — evidence and provide arguments thereon after the close of the record in
violation of 52 Pa. Code § 5.431(b) and SPLP’s due process rights. /d.
(“After the record is closed, additional matter may not be relied upon or
GRS Reply accepted into the record unless allowed for good cause shown by the
Exceptions at presiding officer or the Commission upon motion.”); James Maguire et al.
P 1.5 do: v. Pennsylvania Electric Company, Docket No. F-2015-2504132 et al., Final

ages L, 5, and 7 Opinion and Order at 23 (Order entered May 4, 2017) (granting

GRS Reply Respondent’s Motion to Strike in-part pro se complainant’s Reply
Exceptions Exhibit | Exceptions that raised issues beyond the scope of respondent’s Exceptions
A and included extra-record documents); Application of Apollo Gas Co.,

1994 Pa. P.U.C. Lexis, at *8-14 (Order entered February 10, 1994); 66 Pa.
C.S. § 332; Hess v. Pa. Pub. Util. Comm 'n, 107 A.3d 246,266 (Pa. Cmwlth.
2014); Davidson v. Unemployment Compensation Bd. of Review, 151 A.2d
870 (Pa. Super. 1959); In re Shenandoah Suburban Bus Lines, Inc., 46 A.2d
26 (Pa. Super. 1946); Pa. Pub. Util. Comm’n v. Nat’l Fuel Gas Dystric.
Corp., 1993 Pa. PUC LEXIS 95, at *7-10 (Order entered July 30, 1993).

252 Pa. Code § 5.431(b).

352 Pa. Code § 5.535(a) (“A reply may not raise new arguments or issues, but be limited to responding to
the arguments or issues in the exception.”).

4 James Maguire et al. v. Pennsylvania Electric Company, Docket No. F-2015-2504132 et al., Final
Opinion and Order at 23 (Order entered May 4, 2017) (holding the Commission cannot consider contentions
in Reply Exceptions which should have been raised as Exceptions to an Initial Decision); Springfield Twp.
v. Pennsylvania Pub. Util. Comm'n, 676 A.2d 304, 309 (Pa. Cmwlth. 1996) (holding that when a party fails
to file Exceptions to an Initial Decision on particular issues, those issues are waived and may not be
considered on appeal); Capital City Cab Serv. v. Pa. Pub. Util. Comm'n, 138 A.3d 119, 132 (Pa. Cmwlth.
2016) (en banc) (holding that where an issue is not raised by Exception filed with Commission, “it is not
preserved for our review.”).



New facts,
misrepresentations
of the record, or
making new
arguments never
previously raised—

GRS Reply
Exceptions at
Pages 1,7, 18, and
24

The Reply Exceptions improperly attempt to introduce new facts after the
close of the record in violation of 52 Pa. Code § 5.431(b), present new
arguments in violation of 52 Pa. Code § 5.535(a), misrepresent record
documents in this matter regarding verification in violation of 52 Pa. Code
§ 1.36, and ultimately violate SPLP’s due process rights. 52 Pa. Code §
5.431(b) (“After the record is closed, additional matter may not be relied
upon or accepted into the record unless allowed for good cause shown by
the presiding officer or the Commission upon motion.”); 52 Pa. Code §
5.535(a) (“A reply may not raise new arguments or issues, but be limited to
responding to the arguments or issues in the Exception.”); 52 Pa. Code §
1.36 (formal complaints “must be personally verified by a party thereto or
by an authorized officer or other authorized employee of the party if a
corporation or association.”); James Maguire et al. v. Pennsylvania Electric
Company, Docket No. F-2015-2504132 et al., Final Opinion and Order at
23 (Order entered May 4, 2017) (granting Respondent’s Motion to Strike in-
part pro se complainant’s Reply Exceptions that raised issues beyond the
scope of respondent’s Exceptions and included extra-record documents);
Application of Apollo Gas Co., 1994 Pa. P.U.C. Lexis, at *8-14 (Order
entered February 10, 1994); 66 Pa. C.S. § 332; Hess v. Pa. Pub. Util. Comm
'n, 107 A.3d 246, 266 (Pa. Cmwlth. 2014); Davidson v. Unemployment
Compensation Bd. of Review, 151 A.2d 870 (Pa. Super. 1959); In re
Shenandoah Suburban Bus Lines, Inc., 46 A.2d 26 (Pa. Super. 1946); Pa.
Pub. Util. Comm’n v. Nat’l Fuel Gas Dystric. Corp., 1993 Pa. PUC LEXIS
95, at *7-10 (Order entered July 30, 1993).




Issues Waived and
Improperly Raised
in Reply
Exceptions —

GRS Reply
Exceptions at
Pages 10-11

GRS did not file Exceptions to the Initial Decision, and it has a clear legal
duty to preserve arguments at every stage of the proceeding which it did not.
In Reply Exceptions, GRS disputes the legal basis of the Initial Decision’s
finding on the applicability of SPLP’s public awareness plan and new
pipeline construction. GRS now argues, in contrast to the Initial Decision,
that simply because ME1 and ME2 are “adjacent” the work “necessarily
involves an existing pipeline” and therefore SPLP’s public awareness plan
is applicable. GRS also misrepresents a Commonwealth Court decision and
the Flynn et al. Order, on which the Initial Decision did not rely regarding
the applicability of SPLP’s public awareness plan to new pipeline
construction. This argument takes issue with the Initial Decision’s holding.
By not filing Exceptions, GRS has waived these issues and cannot raise them
in Reply Exceptions, particularly because they are not responsive to an
argument SPLP made in Exceptions. SPLP did not file Exceptions on the
basis of the proximity of the ME1 and ME2 lines as those facts were not
established in the record. 52 Pa. Code § 5.535(a) (Reply Exceptions cannot
raise new issues and are limited to responding to arguments or issues in the
Exceptions). James Maguire et al. v. Pennsylvania Electric Company,
Docket No. F-2015-2504132 et al., Final Opinion and Order at 23 (Order
entered May 4, 2017) (holding the Commission cannot consider contentions
in Reply Exceptions which should have been raised as Exceptions to an
Initial Decision); Springfield Twp. v. Pennsylvania Pub. Util. Comm'n, 676
A.2d 304, 309 (Pa. Cmwlth. 1996) (holding that when a party fails to file
Exceptions on issues to an Initial Decision, those issues are waived and may
not be considered on appeal); Capital City Cab Serv. v. Pa. Pub. Util.
Comm'n, 138 A.3d 119, 132 (Pa. Cmwlth. 2016) (en banc) (holding that
where an issue is not raised by Exception filed with the Commission, “it is
not preserved for our review.”).




I. ARGUMENT

A. Extra-Record Materials

GRS cannot now, after the record has closed and the ALJ has issued his Initial Decision,
introduce new evidence. Worse, this is now the second time GRS violated the Commission’s
regulations by attaching extra-record materials to a post-hearing brief or at the Reply Exception
stage after the close of the record, and ALJ Cheskis properly struck GRS’s first ploy to include
extra record materials in its Reply Brief.> GRS disregards the Commission’s regulations to inject
into this proceeding other litigation GRS has waged to pressure SPLP into a monetary settlement
regarding SPLP’s easements. This behavior and the record itself clearly demonstrate GRS’s
weaponization of the Commission’s complaint procedures fueled by GRS’s want for significant
sums of money through leveraging settlements® or fostering litigation in existing civil matters’ to
recover financial damages; this conduct should be disregarded, not rewarded. GRS’s repeated
violation of the Commission’s regulations constitutes a blatant misuse of the parties’ and this

Commission’s limited resources. Without doubt, the Public Utility Code,® Commission

5 See Glen Riddle Station, L.P. v. Sunoco Pipeline L.P., Docket No C-2020-3023129, Order Granting In
Part And Denying In Part Motion To Strike Portions Of Glen Riddle Station, L.P.’S Reply Brief at 7 (Order
entered Dec. 3, 2021)(“Sunoco’s motion to strike extra record materials attached to Glen Riddle’s reply
brief as exhibit A and exhibit B and related argument at page 5 of its reply brief and the accompanying
footnote 2 will be granted because, even though Glen Riddle’s argument is in response to arguments Sunoco
made in its main brief, reference to the letter to the OOR and the document from the proceeding involving
the OAG in Glen Riddle’s reply brief is not harmless or reasonable. Nor are those documents readily
accessible.”)

6 See examples of GRS’s threats to weaponize the Commission’s complaint or emergency order processes
for monetary demands at SPLP St. No. 2-R, Amerikaner Rebuttal at 17:4-19:16; SPLP Exhibits DA-30-
36.

7 GRS is suing Sunoco in a civil proceeding seeking more money for SPLP’s temporary easements at the
Property. See SPLP St. No. 7-R, Rebuttal of McGinn at 4, citing JM-9 (discussing the compensation for
casements and GRS’s suing for valuation of the condemnation in Delaware County Court of Common
Pleas).

866 Pa. C.S. § 332.



regulations,” and fundamental due process'® prohibit introduction of extra record materials after
the record has closed.

The Commission can only rely upon record evidence in adjudicating a Complaint. James
Maguire et al. v. Pennsylvania Electric Company, Docket No. F-2015-2504132 et al., Final
Opinion and Order at 23 (Order entered May 4, 2017) (granting Respondent’s Motion to Strike in-
part pro se Complainant’s Reply Exceptions that raised issues beyond the scope of Respondent’s
Exceptions and included extra-record documents); See also Application of PPL at 25-26. (holding
that parties cannot introduce factual material for the first time in Reply Exceptions). Factual
materials and exhibits introduced for the first time in Reply Exceptions violate due process and
cannot be relied upon. Enron Capital & Trade Resources Corporation v. The Peoples Natural Gas
Company, et al., Docket No. R-00973928C0001, Final Opinion and Order at 26 (Order entered
August 24, 1998) (holding that the use of post-hearing documents to present new evidence in a
contested proceeding violates due process as it does not afford the opposing party an opportunity
to respond). Each portion of the GRS’s Reply Exceptions discussed below neither appears in the
record nor is supported by the record. Instead, each is an attempt to introduce extra-record

materials and argument that must be stricken.

%52 Pa. Code § 5.431(b) (“After the record is closed, additional matter may not be relied upon or accepted
into the record unless allowed for good cause shown by the presiding officer or the Commission upon
motion.”).

10 “The Commission, as an administrative body, is bound by the due process provisions of constitutional
law and by the principles of common fairness.” Hess v. Pa. Pub. Util. Comm'n, 107 A.3d 246, 266 (Pa.
Cmwlth. 2014); Bridgewater Borough v. Pa. Pub. Util. Comm’n, 124 A.2d 165 (Pa. Super. 1956);
McCormick v. Pa. Pub. Util. Comm’n, 30 A.2d 327 (Pa. Super. 1943). “Among the requirements of due
process are notice and an opportunity to be heard on the issues, to be apprised of the evidence submitted,
to cross-examine witnesses, to inspect documents, and to offer evidence in explanation or rebuttal.” Hess
v. Pa. Pub. Util. Comm 'n, 107 A.3d 246, 266 (Pa. Cmwlth. 2014); Davidson v. Unemployment
Compensation Bd. of Review, 151 A.2d 870 (Pa. Super. 1959); In re Shenandoah Suburban Bus Lines, Inc.,
46 A.2d 26 (Pa. Super. 1946).



i. GRS Improperly Attached 30 Pages Of Extra-Record Materials And
Introduced New Argument On The Materials Which Must Be
Stricken.

In its Exceptions 1, 2, 3, 7, and 12, SPLP argued, among other things, that the Initial
Decision erred when finding that SPLP’s construction activities and public outreach violated 66
Pa. C.S. § 1501 or 52 Pa. Code § 59.33(a) and were unsafe. In Reply Exceptions, GRS now tries
to supplement the record with materials, facts, and arguments that do not appear in the record. As
explained supra Section I.A., GRS cannot now add new evidence to the record. At GRS Reply
Exceptions pages 1, 5, and 9 and Exhibit A, GRS: 1) attached 30 pages of extra-record materials
consisting of an “SPLP Reply Brief as Amicus Curiae” in an unrelated, Federal Eastern District
of Pennsylvania proceeding involving Middletown Township and Glen Riddle Station, L.P. (GRS
Reply Exceptions at Page 5; GRS Reply Exceptions Exhibit A); and 2) argues (incorrectly) that
the extra-record materials support a new finding against SPLP regarding 66 Pa. C.S. § 1501 and
52 Pa. Code § 59.33. (GRS Reply Exceptions at 1, 5, and 9).

New evidence cannot be introduced at the Exceptions stage. William Towne v. Great
American Power, LLC, Docket No. C-2012-2307991, Opinion and Order at 19 (Order entered
October 17, 2013); see also Application of PPL. This would violate SPLP’s due process rights.
See Enron Capital & Trade Resources Corporation v. The Peoples Natural Gas Company, et al.,
Docket No. R-00973928C0001, Final Opinion and Order at 26 (Order entered August 24, 1998).
Moreover, there is no good cause to allow this information, which was in GRS’s possession on
February 8, 2021, well in advance of the close of the record at the end of the hearings on July 13,
2021'"! to be submitted into the record. GRS had the ability and opportunity to attempt to offer

such materials (even though they do not support GRS’s mischaracterizing use of them) before the

1152 Pa. Code § 5.431.



close of the record but failed to do so and there is no good cause to allow the extra record materials
in violation of the Commission’s regulations and SPLP’s due process rights. Therefore, Exhibit

A to GRS’s Reply Exceptions and argument thereon at Pages 1, 5, and 9 must be stricken.

ii. GRS Improperly Misrepresents The Record, The Content Of Signed
Documents, And Makes New Arguments Not Supported By The
Record Which Must Be Stricken.

In its Reply Exceptions, GRS makes various inappropriate and provocative statements,
gross mischaracterizations of the record evidence, and introduces additional facts wholly
unsupported by the record which must be stricken as a clear violation of the Commission’s
regulations and caselaw. Additionally, GRS’s advocacy violates fundamental due process, as

SPLP has no further opportunity to reply to these new misrepresentations, alleged facts and

inaccuracies. Supra Section I.A. The following statements must be stricken:

Page 1: “Unless Sunoco kills someone, causes | These  inappropriate =~ and  provocative
serious injury, or engages in conduct with a | statements are not based on any fact of record,
“high probability” of causing a tragic outcome, | and are GRS’s outlandish attempt to

Sunoco tells GRS and the Commission to leave
Sunoco to its own devices.”

Page 18: “Sunoco ... (3) argues that the
Commission cannot regulate [SPLP’s] conduct
because no one was killed or maimed.”

misrepresent SPLP’s legal arguments on
matters where GRS failed to meet its burden of
proof. See SPLP Exception No. 11. At no point
did SPLP ever argue that “death,” “maiming,”
or “a tragic outcome” was required prior to the
PUC finding a violation of its statutes or
regulations. Rather, as discussed in detail in
SPLP Exception No. 11, that GRS failed to
prove actual harm of any kind occurred, let
alone that SPLP’s activities “will cause harm,”
shows that GRS failed to meet its burden of
proof that SPLP’s conduct created a “proven
exposure to harm” necessary to find a violation
under 66 Pa. C.S. § 1501. SPLP Exception 11
(citing Povacz v. Pa. Pub. Util. Comm 'n., 241 A.3d
481 (Pa. Cmwlth. 2020), appeal granted, 253 A.3d
220 (Pa. 2021)).

Page 7: “If adopted, Sunoco’s argument would
allow it to expose Pennsylvanians to noise so
loud it deafens them without consequences
from Sunoco’s regulator. This is patently

This statement has no support in the record, nor
did SPLP argue that it can “expose
Pennsylvanians to noise so loud it deafens
them.” As discussed in detail in SPLP
Exception No. 5, the Initial Decision erred




absurd and would set an extraordinarily
dangerous precedent.”

when it capriciously disregarded and failed to
mention key expert evidence when holding
that any sound that was greater than 75
decibels from utility construction, no matter its
duration, was a violation of 66 Pa. C.S. § 1501
and 52 Pa. Code § 59.33(a). There is no
evidence of record that any of the sounds
recorded at the property violated various
guidance and standards from EPA, OSHA, and
NIOSH, nor is there evidence of record that
SPLP’s construction could have harmed or
“deafened” any individual at the property.
GRS failed to present any evidence that any
individual was or could have been “deafened”
by SPLP’s construction which did not violate
any noise guidance or standard. SPLP
Exception No. 5.

Page 18: “Sunoco’s work on the Property
continued for almost one year...”

The record is clear that SPLP’s preliminary
construction at the property began in
December 2020 (SPLP St. No. 2-RJ), with
actual construction beginning in January 2021.
Id. All construction at the property concluded
as of the hearings on July 13, 2021 (N.T.
640:7-11). This amounts to just over seven
months from preliminary work to completion,
and GRS’s gross exaggeration that
construction continued for “almost one-year”
is not supported by the record.

Page 24: “Here, Stephen lacobucci executed
the verification on GRS’s behalf as GRS’s
Property Manager, and did so with GRS’s
authority as stated in the verification [See
Verification to Complaint.]”

SPLP filed Exceptions to the Initial Decision
on the basis that the Initial Decision failed to
dismiss the complaint for lack of proper
verification. See SPLP Exception No. 13. In its
Reply Exceptions, GRS inaccurately and
inappropriately states that the verification was
provided by “GRS’s property manager” where
the verification of the Complaint, on its face,
contains no such statement, nor does the record
support this statement. Thus, GRS is
attempting to cure a fatal defect in its case, and
asking the Commission to ignore Stephen
Iacobucci’s actual testimony as to his status.
Stephen lacobucci testified he is not an
employee of Glen Riddle Station L.P. GRS
St. No. 1, Stephen lacobucci Direct at 1:8-10.
The company Stephen does own is not a




general partner in Glen Riddle Station L.P.!?
N.T. 267:24-269:5. Instead, the sole general
partner of Glen Riddle Station L.P. is RIC
General Partner, LLC. Exhibit GRS-3 at 7.
The person that can act on behalf of Glen
Riddle Station L.P. through RIC General
Partner LLC is its sole member, Raymond
lacobucci. Id. Thus, Stephen lacobucci was
not legally able to verify the Complaint;
consequently, the Complaint has no wvalid
verification, and must be dismissed.

The verification remains improper and the
Complaint should be dismissed as there is no
evidence that Stephen Iacobucci was
authorized as a signatory of Glen Riddle
Station L.P. of which he is not a partner. 52 Pa.
Code § 1.36 (formal complaints “must be
personally verified by a party thereto or by an
authorized officer or other authorized
employee of the party if a corporation or
association.”).

As SPLP has no further opportunity to respond or to cross-examine to these newly alleged
facts, misrepresentations, and improper arguments, these statements must be stricken as not

supported by the record and in violation of SPLP’s fundamental due process rights.!* Simply put,

12 Bven if Stephen Iacobucci or his company were a limited partner in Glen Riddle Station L.P., which GRS
failed to prove, that does not mean he is necessarily authorized to sign on Glen Riddle Station L.P.’s behalf.
15 Pa. C.S. § 8632(a) (“A limited partner is not an agent of a limited partnership solely by reason of being
a limited partner.”).

13 “The Commission, as an administrative body, is bound by the due process provisions of constitutional
law and by the principles of common fairness.” Hess v. Pa. Pub. Util. Comm'n, 107 A.3d 246, 266 (Pa.
Cmwlth. 2014); Bridgewater Borough v. Pa. Pub. Util. Comm’n, 124 A.2d 165 (Pa. Super. 1956);
McCormick v. Pa. Pub. Util. Comm’n, 30 A.2d 327 (Pa. Super. 1943). “Among the requirements of due
process are notice and an opportunity to be heard on the issues, to be apprised of the evidence submitted,
to cross-examine witnesses, to inspect documents, and to offer evidence in explanation or rebuttal.” Hess
v. Pa. Pub. Util. Comm 'n, 107 A.3d 246, 266 (Pa. Cmwlth. 2014); Davidson v. Unemployment
Compensation Bd. of Review, 151 A.2d 870 (Pa. Super. 1959); In re Shenandoah Suburban Bus Lines, Inc.,
46 A.2d 26 (Pa. Super. 1946).

10



GRS had ample opportunity to present these facts or cure its verification defect which is fatal to

its pleading under clear Commission law, but it failed to do so.

B. Issues Waived And Improperly Raised In Reply Exceptions Must Be
Stricken.
i. GRS failed to file Exceptions to the Initial Decision which did not find

in law or fact that the “adjacency” or alleged “identical” nature of ME1
and ME2 pipelines implicated SPLP’s Public Awareness obligations,
and GRS’s new theory is waived and improperly raised in Reply
Exceptions.

GRS did not file Exceptions to the Initial Decision. In Reply Exceptions, GRS now
disputes the legal basis of the Initial Decision’s holding on the applicability of SPLP’s Public
Awareness Plan under 49 C.F.R. § 195.440 and API RP 1162 at the GRS property. See GRS Reply
Exceptions at 10-11. Here, GRS now argues, for the first time, and in contrast to the Initial
Decision’s erroneous holding,'* that simply because the right of way contains the existing
operational ME1 pipeline and the ME2 new pipeline construction, the construction was “adjacent”
and the work “necessarily involves an existing pipeline” and therefore SPLP’s public awareness
plan is applicable. GRS Reply Exceptions at 10,n 5. GRS’s argument is wrong and would rewrite
the applicable PHMSA regulation Part 195 and API RP 1162 to apply to new pipeline construction.
This argument takes issue with the Initial Decision’s holdings as the Initial Decision made no
finding in law or fact that because the ME1 pipeline is “adjacent” to the ME2 pipeline SPLP’s
construction of the then-incomplete ME2 pipeline somehow involved the MEI operational

pipeline or that the Commission “treats Mariner East 1 and Mariner East 2 ... identically.” GRS

Reply Exceptions at 10.

14 SPLP excepted to the Initial Decision’s holding that SPLP’s Public Awareness Plan is applicable to new
pipeline construction. See SPLP Exception Nos. 2, 7, and 8.

11



First, by not filing Exceptions, GRS has waived the issue of the Initial Decision’s
conclusion that did not create a new, “adjacency” standard under the applicable PHMSA
regulation. Second, GRS also cannot raise its new theory in its Reply Exceptions under
longstanding Commission caselaw, because GRS’s arguments are not responsive to an argument
SPLP made in Exceptions'® and GRS’s “adjacency” and “identical” argument is in actuality an
Exception to the legal basis of the Initial Decision’s public awareness holdings. 52 Pa. Code §
5.535(a) (Reply Exceptions cannot raise new issues and are limited to responding to arguments or
issues in the Exceptions). James Maguire et al. v. Pennsylvania Electric Company, Docket No. F-
2015-2504132 et al., Final Opinion and Order at 23 (Order entered May 4, 2017) (holding the
Commission cannot consider contentions in Reply Exceptions which should have been raised as
Exceptions to an Initial Decision); Springfield Twp. v. Pennsylvania Pub. Util. Comm'n, 676 A.2d
304, 309 (Pa. Cmwlth. 1996) (holding that when a party fails to file Exceptions on issues to an
Initial Decision, those issues are waived and may not be considered on appeal); Capital City Cab
Serv. v. Pa. Pub. Util. Comm'n, 138 A.3d 119, 132 (Pa. Cmwlth. 2016) (en banc) (holding that
where an issue is not raised by Exception filed with the Commission, “it is not preserved for our
review.”). GRS’s new argument is waived, and must be stricken as it violates the Commission’s
regulations and SPLP’s fundamental due process as SPLP has no opportunity to rebut GRS’s late

raised “adjacency” and “identical” theory.

15 SPLP did not file Exceptions on the basis of the “adjacency” of the ME1 and ME2 lines and the
applicability of SPLP’s Public Awareness Plan.

12



il. GRS mischaracterizes a Commonwealth Court and Commission
decision and neither supports its argument even if it were timely or
permitted under the Commission’s regulations and caselaw, which it is
not.

GRS, in support of its untimely, rule-breaking new argument in Reply Exceptions, submits
a mischaracterization of a prior Commonwealth Court decision, “In re: Pipeline, L.P. [sic]” and
the Commission’s Flynn et al. Order. GRS Reply Exceptions at 10-11; citing In re Sunoco
Pipeline, L.P., 143 A.3d 1000, 1007-1008 (Pa. Cmmw. 2016) (“In re Sunoco Pipeline, L.P.”); and
Flynn et al. v. Sunoco Pipeline L.P., Docket No. C-2018-3006116, Opinion and Order at 21-23
(Order entered Nov. 18, 2021)(“Flynn et al. Order”).'®

First, In re Sunoco Pipeline, L.P., dealt exclusively with SPLP’s condemnation powers as
a public utility where the Commission granted a Certificate of Public Convenience to SPLP
evidencing its determination of a public need for SPLP’s public utility service. This decision has
nothing to do with the applicability of SPLP’s public awareness program under Part 195 and API

1162 which do not apply to new pipeline construction, and GRS’ new arguments citing this

appellate case are devoid of merit.

Second, the Flynn et al. Order does not support GRS’ untimely and regulation-violating
Reply Exception argument. GRS misrepresented the Commission’s Order in Flynn et al. in its
Reply Exceptions, citing Page 21 of the Flynn et al. Order, then quotes a paragraph from Page 23
of the Order. GRS Reply Exceptions at 10-11. The Flynn et al. Order and the portions referenced
by GRS do not state or imply that SPLP’s Public Awareness Program under Part 195 and API

1162 apply to new pipeline construction — the only construction at issue in this Complaint. Further,

16 SPLP has appealed the Flynn et al. Order to the Pennsylvania Commonwealth Court, Sunoco Pipeline
L.P. v. Pennsylvania Public Utility Commission, Dkt. Nos. 1415 C.D. 2021, 1416 C.D. 2021, 1417 C.D.
2021, 1418 C.D. 2021, 1419 C.D. 2021, 1421 C.D. 2021. SPLP’s appeal sets forth both legal and factual
challenges to the Commission’s Order concerning, inter alia, the Commission’s findings and rulings
concerning SPLP’s communications with the public and public awareness requirements and applicability.
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GRS intentionally omitted a key holding from the Flynn et al. Order which explicitly refers
“specific enhancements to public utilities’ public awareness program pursuant to 49 CFR §
195.440 and API RP 1162” to the Commission’s rulemaking proceeding at Docket No. L-2019-
3010267. See Flynn et al. Order at 23, n 7. Indeed, the Flynn et al. Order’s referral of the matter
to the Commission’s rulemaking makes it clear that no such obligation for new pipeline
construction exists under prevailing law and regulation and thus no violation can be found
regarding public awareness and new pipeline construction. GRS’s misrepresentation of the Flynn
et al. Order holding that SPLP’s public awareness program applies to new pipeline construction

has no basis and must be rejected.

As the Initial Decision also did not make holdings on GRS’s new theory of “identical
treatment” of operational ME1 and the then under construction ME2 (supra Section 1(B)(1)) per
GRS’s citation of In re Sunoco Pipeline, L.P., nor rely on the Flynn et al. Order to determine that
SPLP’s public awareness plan applies to new pipeline construction (a holding of which the Flynn
et al Order did not make), GRS’s improper Reply Exceptions must be stricken as these issues
should have been raised!” as Exceptions to the Initial Decision, which they were not. By not
properly raising these issues as Exceptions to the Initial Decision allowing SPLP the opportunity
to reply, SPLP’s due process rights'® are violated as SPLP has no opportunity to be heard on these

new theories.

17 In any event, GRS offered no testimony, expert or otherwise that ME1 and the under construction ME2
are identical. They are not as the Commission well knows.

18 “The Commission, as an administrative body, is bound by the due process provisions of constitutional
law and by the principles of common fairness.” Hess v. Pa. Pub. Util. Comm'n, 107 A.3d 246, 266 (Pa.
Cmwlth. 2014); Bridgewater Borough v. Pa. Pub. Util. Comm’n, 124 A.2d 165 (Pa. Super. 1956);
McCormick v. Pa. Pub. Util. Comm’n, 30 A.2d 327 (Pa. Super. 1943). “Among the requirements of due
process are notice and an opportunity to be heard on the issues, to be apprised of the evidence submitted,
to cross-examine witnesses, to inspect documents, and to offer evidence in explanation or rebuttal.” Hess
v. Pa. Pub. Util. Comm 'n, 107 A.3d 246, 266 (Pa. Cmwlth. 2014); Davidson v. Unemployment
14



II. CONCLUSION

First, the Commission should strike GRS’s extra-record documents and factual allegations
not of record as identified in the Motion because they violate both longstanding Commission
interpretations of its applicable regulations and because this attempt clearly violates SPLP’s due
process rights. GRS attempted the same ploy in its Reply Brief and the ALJ struck them; GRS
knows better, it just chooses to ignore the rules.

Second, the Commission should strike GRS’s series of gross mischaracterizations, wild
statements, and exaggerations of SPLP’s arguments and of the record evidence. These are not
advocacy, they are reckless assaults on the truth.

Third, the Commission should strike GRS’s non-record evidence that attempts to cure a
fatal defect in its complaint — the lack of a qualified affiant for the complainant.

Fourth, the Commission should strike GRS’s new “adjacency” and “identical” nature
argument, presented for the first time in its Reply Exceptions, disputing the Initial Decision’s
conclusion on the applicability of Part 195 and API 1162. SPLP did not file an Exception on ME1
and ME2’s “adjacency” or “identical” nature imposing public awareness obligations, so GRS
cannot be said to be responding. GRS could have filed an Exception on this theory which the Initial
Decision did not discuss, but it did not. GRS’s attempt to add this theory in Reply Exceptions
violates the Commission’s regulations and caselaw and would be a clear violation of SPLP’s due
process rights. On the merits, GRS’s argument fails, because GRS mischaracterizes the
Commonwealth Court’s In re Sunoco Pipeline, L.P. holding and the Commission’s Flynn et al.

Order; neither address GRS’s new “adjacency” or “identical” contention.

Compensation Bd. of Review, 151 A.2d 870 (Pa. Super. 1959); In re Shenandoah Suburban Bus Lines, Inc.,
46 A.2d 26 (Pa. Super. 1946).
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I11. REQUESTED RELIEF

WHEREFORE, SPLP respectfully requests the Commission strike portions GRS’s Reply

Exceptions as discussed herein and as identified in Attachment A with red strikethroughs.

Respectfully submitted,

/s/ Thomas J. Sniscak

Thomas J. Sniscak, Esq. (PA ID No. 33891)
Whitney E. Snyder, Esq. (PA ID No. 316625)
Kevin J. McKeon, Esq. (PA ID No. 30428)
Bryce R. Beard, Esq. (PA ID No. 325837)
Hawke, McKeon & Sniscak LLP

100 North Tenth Street
Harrisburg, PA 17101
Tel: (717) 236-1300
tjsniscak@hmslegal.com
wesnyder@hmslegal.com
kjmckeon@hmslegal.com
brbeard@hmslegal.com

Date: April 29, 2022

Diana A. Silva, Esq. (PA ID No. 311083)
MANKO, GOLD, KATCHER & FOX, LLP
401 City Avenue, Suite 901

Bala Cynwyd, PA 19004

Tel: (484) 430-5700
dsilva@mankogold.com

Counsel for Sunoco Pipeline L.P.
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As Sunoco’s Exceptions further demonstrate, Sunoco is unrepentant and will continue to put its
own profits ahead of our citizens’ safety until a tragedy occurs. The Commission has the power and the
duty to protect the public from Sunoco and reduce the likelihood of a tragic outcome. The safety of our
Commonwealth and its citizens demands a full affirmance of the well-reasoned decision of Deputy Chief
Administrative Law Judge Joel Cheskis (“ALLJ Cheskis™) and heightened scrutiny for Sunoco’s unabated
recklessness.

II. REPLY TO EXCEPTIONS

Sunoco misstates its obligations under the Public Utility Code and related regulations, the
jurisdiction of the Commission, the prior rulings in this case and in others, the evidence presented at trial,
the findings and conclusions set forth in the Decision, and, most egregiously, the impact of the foregoing
on its obligations to the public. Sunoco’s Exceptions must fail, and the Commission should adopt the sound
Decision of ALJ Cheskis in its entirety.

Exceptions 1, 2, 3, 7 and 12: Sunoco’s Claim That The Commission Cannot Require Sunoco To Be
“Safe” Must Fail.

Sunoco repeatedly and vehemently invites the Commission to ignore the plain language of Section
1501 of the Public Utility Code, 66 Pa. C.S. § 1501 (“Section 15017), and Section 59.33 of the
Commission’s regulations, 52 Pa. Code § 59.33 (**Section 59.337), arguing that the Commission cannot
expect Sunoco to understand the meaning of the terms “safe” and “reasonable.”” [Exceptions, pp. 5-12.]
Nor should the Commission, says Sunoco, expect Sunoco to provide service that complies with what
Sunoco characterizes as “vague™ terms — i.e., “safe” and “reasonable.” [Id.] Sunoco’s claim that it does
not and cannot know the meaning of “safe’ or “reasonable” is as flawed as it is ironic under the
circumstances of this case. The Commission has already rejected a similar claim by Sunoco, finding that
Sunoco’s “restrictive reading of the Code would unduly tie [the Commission’s] hands when dealing with
potentially unreasonable, unsafe, or dangerous public utility services or facilities.” [See Flynn, et. al. v.

Sunoco Pipeline, I..P., Docket No. C-2018-3006116, Opinion and Order, Nov. 18, 2021 (referred to as the

“Flynn Case™), pp. 86-87.]
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Although Sunoco characterized its “safety” Exception as five separate Exceptions, Sunoco’s
Exceptions 1, 2, 3, 7, and 12 are essentially the same. Each asks the Commission to ignore the plain
language of Sections 1501 and 59.33 for at lcast one of the following reasons:

¢ Exception 1 — Sunoco did not know that it must perform its work safely;

e Exception 2 — Sunoco did not know that it must communicate with the public
reasonably to provide for the safety of those affected by its work;

e Exception 3 — the Decision creates new, unreasonably strict requirements
that demand Sunoco be “reasonably safe;”

e Exception 7 — the Commission cannot require Sunoco to communicate with
the public reasonably to provide for safety of those affected by its work; and

¢ Exception 12 — the Commission lacks the jurisdiction to require Sunoco to
be safe.

[See Exceptions, generally. |

In addition to the absurdity of Sunoco’s safety arguments and ALJ Cheskis” well-reasoned
Decision, the Commission should also reject Sunoco’s Exceptions 1, 2, 3, 7, and 12 for the following
reasons: (1) binding principles of statutory construction require this outcome, and (2) the Commission has
the jurisdiction, and the duty, to impose the relief stated in the Decision.

(1) Binding Principles Of Statutory Construction Require The Commission To
Reject Sunoco’s Request That The Commission Ignore Sections 1501 And 59.33.

Sunoco’s arguments concerning Sections 1501 and 59.33 are absurd and contrary to binding
statutory law. The Commission should reject them.

On one hand, Sunoco argues that the Commission must interpret Sections 1501 and 59.33 using
“regulations specific to the conduct at issue.” [Exceptions, p. 5, fn. 10.] If no specific regulation exists,
then Sections 1501 and 59.33 do not exist, according to Sunoco. [Id.] To support this argument, Sunoco
recasons that the law would require it to perform all work “reasonably™ and “safely” — standards Sunoco
seeks to avoid by arguing that it cannot understand them. [Exceptions, generally.] Apparently, this is too

much to ask of Sunoco. [Id.]
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reasonable care to reduce the hazards to which employees, customers and others may be subjected...” to

Sunoco’s failures with respect to fire safety, noise hazards, and communications), with South Hills Movers,

Inc. v. Pa. Public Utility Comm’n, 601 A.2d 1308, 1310 (Pa. Commw. Ct. 1992) (finding that the
Commission erred in imposing a new condition to obtain a certificate of authority that was not present in

the relevant published criteria); and F.C.C. v. Fox Television Stations, Inc., 132 S.Ct. 2307, 2310 (2012)

(finding that it was the retroactive application of a new standard pertaining to the use of expletives on
broadcast television violated the due process rights of the broadcasters).

Sections 1501 and 59.33 require Sunoco to provide reasonably safe service and reduce the hazards
to which its work exposes the public. They are plain on their face and have been applied previously by the

Commission against Sunoco. The Flynn Case; Baker v. Sunoco Pipeline, L.P., Case No. C-2018-3004294,

2020 WL 5877007 (Pa. P.U.C. Sept. 17, 2020); see also [Decision (explaining that both partics have “cited
frequently” to Sections 1501 and 59.33).] Sunoco and all public utilities are on notice of this and of all
existing law. Adopting the construction protffered by Sunoco would violate the most basic principles of
statutory construction codified by our legislature. 1 Pa. C.S. § 1921. Thus, the Commission should reject
Sunoco’s absurd invitation to depart from established law.

(2) The Commission’s Jurisdiction And Sunoco’s Own Admissions Require The

Commission To Reject Sunoco’s Request That The Commission Ignore Sections
1501 and 59.33.

Sunoco rehashes its assertion that the Commission lacks jurisdiction to consider safety standards
outside of what Sunoco characterizes as specific regulations. [Exception Nos. 1 and 12, pp. 8 fn. 13,
38-39.]* Sunoco asks the Commission to ignore Sunoco’s obligations to provide reasonable and safe
service and to take measures to avoid the hazards to which it exposes the public. [Id.] ALJ Cheskis

repeatedly addressed this argument in this case, explaining that “where issues of community safety are

2 GRS incorporates Section II1, pp. 7-11 in its Reply Brief as though set forth here in full. In the Reply Brief, GRS
sets forth the case law supporting the Commission’s authority to consider, albeit not rule on, safety standards other
than those set forth in the Public Utility Code and related regulations when evaluating Sunoco’s actions.
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See 66 Pa. C.S. § 701. Nevertheless, Sunoco criticizes the Decision because ALJ Cheskis reached the
obvious conclusion that Sunoce’s violations negatively affected the lives of the 200+ Pennsylvanians who
make the apartment complex on GRS’s Property their home.

Sunoco made, and lost, a similar argument in Baker v. Sunoco Pipeline, L.P., Case No. C-2018-

3004294, 2020 WL 5877007 (Pa. P.U.C. Sept. 17, 2020). In Baker, Sunoco relied upon Sunoco Pipeline

L.P. v. Dinniman, 217 A.3d 1283, 1287 (Pa. Commw. Ct. 2019), to argue that the ALJ erred by making

findings relating to the complainant’s neighbors, who were non-parties. Id., 2020 WL 5877007, at *11.
The Commission rejected Sunoco’s argument, holding that the complainant, who lived near Sunoco’s
construction, clearly had standing. Id., at *11. The Commission further held that the ALT acted within her
discretion in considering all of Sunoco’s relevant conduct, including, but not limited to, Sunoco’s failure to
properly communicate with the complainant’s non-party neighbors and other non-parties:

[W]ith respect to Sunoco’s Exception No. 9, in which Sunoco avers that
the ALJ erred as a factual matter by reaching findings of fact on issues the
Complainant lacks standing to pursue or issues irrelevant to the Complaint.
We disagree. The ALJ retains authority to determine the scope and
relevancy of evidence in a proceeding, which the Commission will not set
aside unless there is a finding of an abuse of discretion or that the finding
lacks substantial evidence.

The findings referenced by Sunoco . . .are findings within the ALI’s
reasonable discretion to determine to be relevant to the present proceeding
related to the Company’s actual practices regarding operation of the
Mariner East Pipeline within the Commonwealth. While the facts found
may not be material to any given disposition ultimately reached by the
AL the ALI is free to admit to the record whatever relevant evidence is
presented at hearing by the parties. We find nothing in Sunoco’s argument
to persuade us that the ALJ’s findings were not relevant to the present
proceeding concerning the Company’s practices regarding operation of the
Mariner East Pipeline.

We expressly reject Sunoco’s reliance on the Court’s analysis in Sunoco
Pipeline, L.P. v. Dinniman, 217 A.3d 1283, 1287 (Pa. Cmwlth. 2019)
(holding lack of personal standing where “[t]he Complaint did not allege
harm to Senator Dinniman’s property nor harm to his person, and the
hearing before the ALJ did not yield evidence of either type of harm.™), as
a basis to conclude that the ALJ’s factual findings were in error. The
holding in Dinniman did not review an ALJ’s evidentiary finding based
on relevancy, but rather, narrowly focused on the Commission’s
consideration of the Complainant’s standing to bring a complaint.
Dinniman has no application where, as here, the Complainant has
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sites across the Commonwealth. The Public Utility Code vests the ALT with broad diseretion to determine
what is “reasonable’ under Section 1501 on a case-by-case basis exactly because the standards that apply
to pipeline construction on an undeveloped property are not the same as those that apply to a construction
site in the center of a denscly populated residential apartment complex. The Flynn Case, p. 88.
Accordingly, ALJ Cheskis properly exercised his discretion by agreeing with the testimony of GRS’s expert
witness, Jim Davidson, who concluded that “fire personnel shouldn’t have to overcome avoidable
challenges and problems created by Sunoco and may not have the luxury of the time necessary to do s0.”
[Decision, p. 42.] The Commission should affirm this.

Exception 8: Sunoco’s Claim That The Decision’s Evaluation Of The Evidence Regarding
Communication Failures Is Arbitrarv And Capricious Must Fail.

As stated in Baker, “the Code and Commission Regulations vest the Commission’s ALJs with
authority to preside over the receipt and render determinations on the relevance of evidence at hearings.”
Id., 2020 WL 5877007, at *¥*9-10. The Commission “expressly consider[s] the presiding ALLJ’s broad
authority to oversee and rule on the scope of and admissibility of evidence in a proceeding, as set forth in
statute at Section 331(d)(3) of the Code....” [Id. citing, 66 Pa. C.S. § 331(d)(3); 52 Pa. Code §§ 5.483,
5.403, 5.103, 5.222, and 5.223.] ALlJs have “broad discretion to determine the scope and admissibility of
evidence as relevant to a given proceeding.” [Id.] As such, “the Commission will typically not disturb the
ALJs evidentiary rulings or findings of fact unless it is determined to be an abuse of discretion or otherwise
lacks substantial evidence.” [Ld.]

Here, the Commission should not disturb ALLJ Cheskis® findings with respect to Sunoco’s
communication failures. The Decision discusscs testimonial evidence submitted by GRS that ALJ Cheskis
found to demonstrate that Sunoco’s communications required prompting from GRS and failed to provide a
reasonable level of information to the affected public. [Decision, p. 67 (citing GRS St. 1-SR at 5, 31-34;
GRS St.2-SR at 3, GRS St.3 at 3).] The Decision also cites the Rebuttal Testimony of Joseph McGinn,
Vice President of Public and Governmental Affairs for Energy Transfer Partners, where Sunoco

specifically asked Mr. McGinn to respond to “various witnesses for [GRS]in [their] direct pre-submitted
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testimony and exhibits [who] have all alleged that Sunoco does not engage in sufficient communication and
notification with it and to its residents.” [Decision, p. 65; Sunoco Statement No. 7-R, p, 8:14-21.]
ALJ Cheskis also specifically addressed all of the evidence that Sunoco alleges he “disregarded,”

as set forth below:

Evidence Sunoco alleges the Decision disregarded | The Decision addressing that evidence

The use of mailers, signage, hotline calls and direct | “A general mailing such as Sunoco Exhibit JM-
return calls, [Exceptions, p. 26.] 3 ...1s not helpful to the residents of [GRS]....”
[Decision, p. 64.]

“|General mailers, hotline, and a belatedly
convened town hall] are also not adequate to
satisfy Sunoco’s obligations under the Public
Utility Code and Commission regulations to
communicate with the public. [Id., p. 65.]

“Toll-free hotlines, information on websites and
refrigerator magnets were not sufficient.” [Id.,
p. 66.]

“A general brochure that was sent every two
years did not provide necessary information
needed regarding how the construction was to
impact the daily lives of the residents living in
such close proximity to the construction. Nor is
a virtual town hall meeting that was held weeks
after the construction, and many related
problems, began.” [Id., 69.]

Notices posted on the Township website, [Id.] “While it may then be incumbent upon the
township and other officials to communicate
with the residents, that does not absolve Sunoco
of its obligation under the Public Utility Code
and the Commissions’ regulations to

communicate with the residents as well...” [Ld.,
p. 65 (emphasis in original.)]
Virtual Townhall meeting, [1d. ] “While a virtual town hall was held, it was not

held until February 23, 2021.”" [Id., p. 66.]

Additionally, the virtual town hall meeting was
the result of GRS’s counsel filing an emergency
petition before the Commission — not an effort
that Sunoco undertook on its own. See Stmt
1SR-GRS Surrebuttal Testimony of Stephen
Tacobucci.
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Rent relief, [Id.] Although the Decision does not specifically
address rent relief, it 1s unclear how this is
relevant to safety.

Communications through counsel “..all of the communications to which Mr.
Amerikaner testified, and every exhibit
sponsored by Mr. Amerikaner, were not
sufficient to notify the residents of [GRS.|” [1d.,
p. 67.]

As set forth above, GRS plainly met its prima facie burden.

Exception 9: Sunoco’s Claim That The Decision Did Not Properlv Applv The Rosi Factors Must Fail.

ALJ Cheskis thoroughly addressed the Rosi Factors in the Decision. [Decision, pp. 75-85.]
Sunoco’s primary argument - that, yet again, it claims not to be on notice of the consequences of violating
the Public Utility Code and related obligations - is without merit for the reasons discussed above and in the
Decision. If anything, this argument further highlights Sunoco’s above-the-law attitude that the
Commission must sanction.

Exception 10: Sunoco’s Claim That The Decision Is “Moot” Because It Completed Its Work Must
Fail.

The Commission should overrule Sunoco’s Exception No. 10 because Sunoco’s completion of
construction on the Property does not negate or “moot” Sunoco’s numerous serious violations of the Public
Utility Code.

The Commission may impose civil penalties to protect the public interest, regardless of whether
such relief was specifically requested in the Complaint. [See GRS’s Reply Brief, pp. 13-14 (citing Piluso

v. The Peoples Natural Gas Co., No. C-00956749, 1996 WL 944311, at *1 (Pa. P.U.C. Jan. 10, 1996)).]

Additionally, the Pennsylvania Rules of Civil Procedure grant courts leave to award relief that is different
than what was initially sought in a complaint, even after the entry of a verdict on the complaint. [Id. (citing

Harvey v. Duling Properties. L1.C, No. 4133, 2039, 2008 WL 4176754, *1 (Pa. Ct. Com. Pls. Phila. Cnty.

July 28, 2008) (granting leave to amend complaint to add request for punitive damages affer verdict against

defendant was entered by jury)); see also Standard Pipeline Coating Co., Inc. v. Solomon & Teslovich. Inc.,

496 A.2d 840, 844 (Pa. Super. Ct. 1985) (holding, a party may amend a pleading ““at any time™ to “conform

the pleadings to the evidence offered or admitted,” and that the right to amend must be granted liberally). |
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Here, ALJ Cheskis correctly rejected Sunoco’s argument that “an actual case or controversy’
ceased to exist when Sunoco completed construction at the property. [Decision, p. 71.] GRS’s Complaint
alleged that Sunoco violated the Public Utility Code and the Commission’s regulations. As ALJ Cheskis
correctly concluded, those violations were not negated or absolved simply because construction completed.
[Decision, p. 71.] The “ability to impose a civil penalty or some other corrective measure remains
regardless of whether Sunoco has completed the construction project.”” [Decision, p. 71.]

Further, ALJ Cheskis addressed and properly rejected Sunoco’s allegation that GRS was using the
Commission’s complaint process to “bolster its settlement leverage™ because sufficient evidence had been
presented establishing that Sunoco violated the Public Utility Code and Commission regulations. As stated
by ALIJ Cheskis, “nothing is inappropriate about GRS’s complaint.” [Decision, p. 74.] Accordingly, the
Commission should overrule Sunoco’s Exception No. 10.

SPLP Exception 11: Sunoco’s Claim Attempting To Limit The Commission’s Authority To Actual
Harm Rather Than Threatened Harm Must Fail.

The Commission should overrule Sunoco’s Exception No. 11 because Sunoco bases this exception

entirely on a misrepresentation of the holding in Povacz v. Pa. Pub. Util. Comm’n., 241 A.3d 481 (Pa.

Commw. Ct. 2020), appeal granted, 253 A.3d 220 (Pa. 2021).

In Povacz, several consumers filed complaints with the Commission secking orders precluding

PECO from installing wireless smart meters in or on their homes. Complainants argued that they were
hypersensitive to emissions of radiofrequency electromagnetic energy (“REF”) and that, given their health
issues, PECO’s installation of the wircless smart meters violated Section 1501.

Contrary to Sunoco’s representations, the Commonwealth Court in Povacz did not hold that a
complainant must prove that he or she actually suffered harm as a result of the utility’s unsafe service. To
the contrary, the court held that the Commission’s “authority extends to claims seeking to prevent harni”:

The [Commission] concedes Consumers were not required to prove harm
had actually occurred; the [Commission]'s authority extends to claims
seeking to prevent harm. However, where prevention of harm was
Consumers' aim, the burden of proof still required demonstration by a

preponderance of the evidence that the utility’s proposed conduct would
create a “proven exposure to harm.” The [Commission] argues that
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although the occurrence of harm need not be certain, or even
probable, Consumers incorrectly equated any hazard, however slight,
with exposure to harm. ... The court in Naperville I acknowledged the
plaintiffs” contention that “certain doctors believe that over time the
public’s cumulative exposure to low-level RF from devices such as cell
phones, radio towers, and smart meters may pose health risks, such that
more accurate guidelines and standards regarding the safety of RF
exposure are necessary.” Nonetheless, the court concluded “[t]he bare
allegation that it is unknown whether [p]laintiffs are actually being harmed
by the level of RF waves emitted from one smart meter is insufficient” to
raise a claim for relief that is more than speculative.

Povacz, 241 A.3d at 493-94 (emphasis added).

ALJ Cheskis” well-reasoned Decision is consistent with the Commonwealth Court’s holding in
Povacz. Morcover, it is absurd for Sunoco to attempt to analogize the obvious and scientifically accepted
safety risks presented by the hazards here with the unstudied effects of RF exposure at issue in Povacz. The
Commission should overrule Sunoco’s Exception No. 11.

Exception 13: Sunoco’s Claim That The Commission Should Disregard Its Failures Because Of
Alleged Procedural Defects Must Fail.

The Commission should overrule Sunoco’s Exception No. 13 because (1) Sunoco waived any
objection to GRS’s verification of the Complaint by failing to raise them through its Preliminary Objections,
and (2) ALJ Cheskis properly rejected Sunoco’s argument regarding GRS’s verification pursuant to 52 Pa.
Code § 1.2(a).

(1) Sunoco Waived Anv Objections To GRS’s Verification Of The Complaint.

The proper and exclusive procedure for objecting to defects in a verification to a complaint is to

file preliminary objections. U.S. Bank Nat. Asss’n v. Corteal, No. 1242 EDA 2014, 2014 WL 10752250,

at %2 (Pa. Super. Ct. Dec. 3, 2014) (citing Pa. R.C.P. 1028(a)(2)). “The failure to file preliminary objections
to defects in the form of a complaint constitutes an irrevocable waiver.” Id. (holding that defendant waived
any objections to the verification of the complaint, which was signed by an employee of the plaintiff’s
agent, instead of by an employee of the plaintiff itself, by failing to file preliminary objections to the

complaint).
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were harmed by GRS’s verification. The Commission should, therefore, overrule Sunoco’s Exception
No. 13.

III. CONCIUSION

WHEREFORE, for the reasons stated above, GRS respectfully requests the Commission deny
Sunoco’s request to modity the Decision consistent with Sunoco’s Exceptions.

Respectfully submitted,

FOX ROTHSCHILD LLP

Dated:  April 7, 2022 By ¢ (A=

Samuel W. Cortes, Esquire
Attorney ID No. 91494
Attorneys for Complainant
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