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: 

PPL Electric Utilities Corporation

:
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ORDER DENYING AMENDED MOTION FOR RECONSIDERATION

 AND STRIKING COMPLAINT’S MAIN BRIEF 


This Order is issued pursuant to the authority conveyed to presiding officers under the Commission’s regulations at 52 Pa. Code § 5.483.  For the reasons stated herein, the Amended Motion for Reconsideration filed by Lawrence Kingsley on May 2, 2022, is denied, with prejudice, and his Trial Memorandum/Main Brief filed on March 10, 2022, and which was filed again as an attachment to the present Amended Motion for Reconsideration on May 2, 2022, are hereby stricken from the record.



This case, which was originally based on a Complaint filed on May 12, 2020 (which Complaint was subsequently amended), involves two issues; that is, first, whether PPL Electric Utilities Corporation (PPL or Company) violated the provisions of Section 1501 of the Pennsylvania Public Utility Code in connection with vegetation management on the premises of Lawrence Kingsley (Complainant).  The second issue is whether Complainant was misbilled for charges related to service formerly in the name of Linda Schoener, deceased, as set forth at his Amended Complaint at Paragraphs 31-34.  See, 52 Pa. Code Chapter 56.  PPL has consistently denied that it violated the Public Utility Code or the rules and regulations of the Commission in any way.



The record in this case encompasses an extensive history of pleadings, a transcript of 210 pages, and admitted exhibits from two days of evidentiary hearings.



On May 2, 2022, Complainant filed what he captioned an, “Amended Motion for Reconsideration,” of my ruling at the hearing of March 10, 2022, at which time I directed that briefs in this matter would not be accepted.  The Commission’s regulation with respect to reconsideration states, in pertinent part:

Petitions for relief.    (a)  Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.


52 Pa. Code § 5.572(a).


To understand the Amended Motion, it is first necessary to know that on the morning of the final day of hearing in this case, March 10, 2022, and before that hearing convened, Complainant belatedly filed a document that had been neither requested nor permitted, and which is not allowed under the Commission’s procedural rules, which he titled, “Complainant’s Trial Memorandum.”  In sum, that document was not a Memorandum of Law relative to some point of procedure, for not a single specific reference to statutory or case law was included.  Instead, it was yet another document in which Complainant set forth argument, supported by nothing but Complainant’s assertions and opinions, that PPL has acted unlawfully.  


The filing of argument under the guise of pleadings (permitted or otherwise) is a pattern that Complainant has followed throughout this proceeding despite my repeated Orders that he comply with the Commission’s procedural regulations.  The present filing amounts to more than an “Amended Motion for Reconsideration.”  It is also, effectively, a “pleading by stealth,” which, left unstricken, would effectively insert a post-hearing brief into the record of this proceeding as an attachment regardless of the ruling on the Motion.  Whether that outcome was intentional on the part of Complainant or not is, however, immaterial as PPL would, absent this Order, be placed in the position of having to file its own Motion to Strike and/or to seek permission to respond to Complainant’s post-hearing argument which post-hearing argument had been expressly disallowed at the conclusion of the hearing on March 10, 2022.



I made it clear at the start of the hearing on March 10, 2022, that I would rule on whether briefs would be required or accepted at the conclusion of that hearing.  At the conclusion of the hearing, the following exchange took place:
JUDGE:  Now let me clarify one more thing, though, for the parties. There has already been extensive argument in this case. I am not going to ask for post-hearing briefs, nor will I consider post-hearing briefs. The next –

MR. KINGSLEY:  I'm sorry, that's the post-hearing memorandum?

JUDGE:  I will not accept them.  I am not requiring post-hearing briefs, nor will I accept post-hearing briefs. The record is complete in and of itself, and there has been extensive argument in this case already.  I'm very familiar with what the issues are and, of course, I'm familiar with the law, so briefs are not required. In fact, I don't see – frankly, I don't see the need for any additional pleadings from either party at this point, so I'm proceeding with the initial decision. 

MR. KINGSLEY: Please note my objection, Your Honor. My submission was voluntary, and -- I beg your pardon? I didn't hear you.

JUDGE:  Objection to what? No, I'm confused. Objection to what?

MR. KINGSLEY:  I heard you say that you are excluding the post-trial brief that I filed earlier today, and I am objecting to your decisions because my submission was voluntary.  PPL can decide to file one or not, but I don't think it is appropriate to shut down my right of free speech, as it were, my right to have access to the courts by saying I can't speak up.  Not obviously --

JUDGE:  No, that's - I understand what you're saying, Mr. Kingsley, but that's not how procedure works before the Commission.  The filing of briefs, except in a rate case, is discretionary with the Administrative Law Judge, and I'm exercising my discretion to say that there's not going to be any briefing in this case.  Your right of free speech, sir, most certainly has not been impinged on in this proceeding.  As I said before, you have been shown great latitude, sir.  So, with respect to that filing that you made earlier today, it's an improvident filing.  If the Secretary does accept the filing, it's going to be stricken, because I am not accepting post-hearing briefs.  If you disagree with that, you could raise that as an Exception when the initial decision comes out. 

MR. KINGSLEY: Well, it does give me more ammunition for any such follow-up.  
March 10, 2022 Tr. at 204-206. (Emphasis added.)


And there, so I thought, the matter ended with Complainant’s acceptance of my ruling.  Not for the first time, I was incorrect with respect to Complainant’s compliance.


On May 2, 2022, my clear and express ruling notwithstanding, Complainant filed what he terms an Amended Motion for Reconsideration from my hearing Order (specifically disallowing briefs).
  Attached to that Motion as an exhibit is Complainant’s “Trial Memorandum” of March 10, 2022 (i.e. a post-hearing Brief).  After two years of litigation, I am very familiar with Complainant’s practices, and I regard the attachment of his “Trial Memorandum,” to his Motion as an attempt to circumvent my ruling at hearing by using a back-handed method to place his Brief in the Commission’s files.  In doing so, Complainant has blatantly ignored my direction that briefing would not be allowed in this matter. That filing, and the filing of the same document/Main Brief on March 10, 2022, which was apparently accepted by the Office of the Secretary of the Commission, are both stricken by this Order and will not be considered in any way.


I note that this is not the first time that Complainant has ignored my rulings and sought to override them by making repeated unwarranted filings not in compliance with the Commission’s procedural regulations.  A presiding officer's orders must be complied with, and a lack of compliance presents a sufficient basis to dismiss a complaint. Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027978 (Order entered March 3, 2003); Snyderville Community Development Corp. v. PGW, Docket No. C-20055032 (Order entered July 31, 2006); Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).


Complainant’s Amended Motion for Reconsideration is without legal basis and is denied, with prejudice.  Complainant’s filing on March 10, 2022, with the Secretary of the Commission of a, “Trial Memorandum/Main Brief,” is stricken from this proceeding as is the attachment of that document to the present Amended Motion for Reconsideration.


THERFORE,



IT IS ORDERED:



1.
That Complainant’s Amended Motion for Reconsideration is denied, with prejudice.



2.
That the filing of a “Trial Memorandum/Main Brief” with the Secretary of the Commission made by Complainant on March 10, 2022, is stricken from this proceeding.



3.
That the “Trial Memorandum/Main Brief” attached as an Exhibit to Complainant’s Amended Motion for Reconsideration is stricken.

Date:
May 12, 2022
______/s/________________________



Dennis J. Buckley



Administrative Law Judge
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� 	As of the time of the issuance of this Order, PPL had not filed an Answer to the Motion.


� 	Frankly, it is not entirely clear whether the Motion for Reconsideration falls within pleadings allowed by 52 Pa. Code § 5.572.  Applying, however, the Commission’s rule of liberal construction at 52 Pa. Code § 1.2(a) and (c), I am ruling on the Motion.
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