BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

600 Scranton LLC




fillin "Complainant's name" \d "":








:


v.





:

C-2019-3014952








:

PPL Electric Utilities Corporation 


:

ORDER

This Order is issued pursuant to the authority granted to presiding officers by the regulations of the Commission at 52 Pa. Code §5.483.
On May 17, 2022, Counsel for 600 Scranton, LLC (600 Scranton or Complainant) filed a Motion at this docket requesting a further prehearing conference.  That Motion, though filed with the Secretary of the Commission, was not served on the presiding officer, a deficiency which has occurred before in this proceeding.  In fact, I was not even aware that the Motion/Request had been filed until Counsel for PPL Electric Utilities Corporation (PPL or Respondnent) filed an Answer to the same on May 26, 2022.
 The basis for the request for the prehearing conference has to do with discovery matters, which Counsel for 600 Scranton asserts have not been resolved.  600 Scranton also asks PPL be sanctioned, “ . . . for the long time delay in providing the evidence requested by preparing an Exhibit with side by side comparison of Complainant’s actual monthly electric service as charged by the LP4-RTP and if it were charged LP4.”  No other basis for imposing a sanction has been presented.  600 Scranton also cites unspecified difficulties in scheduling the deposition of a PPL employee, Brian Stafford.
On May 26, 2022, Counsel for PPL filed an Answer to the Request for a prehearing conference.  In that answer, PPL asserts that it has provided all of the material that 

has been requested on discovery by 600 Scranton.  I have no reason to doubt this.  PPL has also asserted, as it has consistently throughout this proceeding, that they have made available a witness or witnesses for deposition by 600 Scranton.  Again, I have no reason to doubt this, and 600 Scranton has shown no basis for either a further prehearing conference or an additional delay of the evidentiary matter in this proceeding.  600 Scranton has had every opportunity to depose PPL employees consistent with the Commission’s procedural regulations.
The scope of discovery is set forth in the Commission’s procedural regulations at 52 Pa. Code § 5.321(c):

Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

52 Pa. Code § 5.321(c)



Limitations on discovery are set forth in the Commission’s procedural regulations at 52 Pa. Code § 5.361, which states in pertinent part:
§ 5.361. Limitation of scope of discovery and deposition.

 

(a)  Discovery or deposition is not permitted which:

   (1)  Is sought in bad faith.

   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party.

   (3)  Relates to matter which is privileged.

   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness.

52 Pa. Code § 5.361(a)

The discretion to convene a prehearing conference in a non-rate proceeding rests with the Commission or with the presiding officer.  52 Pa. Code § 5.222 (b).

There have now been five separate prehearing conferences in this matter, beginning on February 20, 2020, again on August 4, 2020, again on April 15, 2021, again on July 22, 2021, and again on February 3, 2022.  All of these conferences have, either in their entirety or in some substantial portion, been about discovery issues.  Numerous off-the -record prehearing conferences in this respect have also been held.

There is no basis upon which to conclude that the discovery requests of 600 Scranton to PPL have been ignored or not answered by PPL.  No basis has been shown for convening a sixth prehearing conference.  This matter was originally filed by Complainant on December 13, 2019.  This case has now been going on for over 2 years.  As no valid reason has been asserted by 600 Scranton for a further prehearing conference, the request for the same is denied.

I would also note that Counsel for 600 Scranton has challenged the impartiality of the presiding officer. This is not the first time that this contention has been raised by Counsel.  It would appear that Counsel for 600 Scranton is again trying to make that matter a subject for discussion at a prehearing conference.  A draft Motion to Recuse was presented to me prior to the prehearing conference on July 22, 2021, “for discussion.”  As I advised Counsel at that time, this is not a matter for “discussion.”  I stated that I would rule on a Motions to Recuse if one was filed, but Counsel for 600 Scranton did not file it; therefore, a ruling was not necessary.  Counsel’s attention is directed to the following procedural regulation:

§ 5.482. Disqualification of a presiding officer.

 (a)  A party may file a motion for disqualification of a presiding officer which shall be accompanied by affidavits alleging personal bias or other disqualification.

 (b)  A presiding officer may withdraw from a proceeding when deemed disqualified in accordance with law.

 (c)  A motion for disqualification shall be served on the presiding officer and the parties to the proceeding.

 (d)  The presiding officer will rule upon a motion for disqualification within 30 days of receipt. Failure to rule upon a motion for disqualification within 30 days of its receipt will be deemed to be a denial of the motion.

 (e)  The ruling of the presiding officer on a motion for disqualification is subject to the interlocutory appeal procedure in § 5.303 (relating to Commission action on petition for interlocutory review and answer).

If Counsel has a legitimate challenge with respect to impartiality of the presiding officer, then Counsel should file an appropriate Motion and not persist in his practice of questioning the impartiality of the presiding officer by innuendo or by seeking a conference.  As Counsel must be aware, seeking recusal of a judge is an extremely serious matter and is to be raised in a Motion for Disqualification/Recusal.  It is required that any such Motion be made no later than June 6, 2022, so that it may be timely addressed.  Any response by PPL to such a Motion will be due by June 13, 2022.
Both parties are reminded that a presiding officer's orders must be complied with, and a lack of compliance presents a sufficient basis to dismiss a complaint. Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027978 (Order entered March 3, 2003); Snyderville Community Development Corp. v. PGW, Docket No. C-20055032 (Order entered July 31, 2006); Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).  Any further failure on the part of either party to comply with the Commission’s procedural rules, or with my rulings, will result in action appropriate to lack of compliance.
THEREFORE,

IT IS ORDERED:

1.
That the Motion/Request for a prehearing conference filed at this docket by 600 Scranton, LLC, is denied.

2.
That the request for sanctions by 600 Scranton is denied.

3.
That the parties comply with the procedural requirements of 52 Pa Code Chapter 5.

Date:
May 27, 2022


/s/




Dennis J. Buckley
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