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Tracy and Jill Troutman				: 		C-2021-3028464
Rebecca Walizer					: 		C-2021-3028278
Neal Walmer						:		C-2021-3028416
Michael and Margaret Marino			:		C-2021-3028211
Stanley and Eileen Krasinski				:		C-2021-3028346
Michael Florio						:		C-2021-3028286
Samantha Bryant					:		C-2021-3028283
Michael Kramer					:		C-2021-3028314
Andrew Freiberg					:		C-2021-3028414
Karen Fedash						:		C-2021-3028418
Gregory Bair						:		C-2022-3030530
							:
	v.						:													:
Metropolitan Edison Company			:
Mid-Atlantic Interstate Transmission, LLC		:


Pingqi Dai						:		C-2021-3028302
Debora Connell					:		C-2021-3028186
Corey and Betty Rigberg				:		C-2021-3028348
Patricia Lane						:		C-2021-3028627
							:
	v.						:
							:
Metropolitan Edison Company			:



SECOND INTERIM ORDER
CONSOLIDATING PROCEEDINGS AND SETTING PREHEARING CONFERENCE

The above-captioned proceedings all concern Complainants who filed Formal Complaints opposing a project to replace a portion of the Campbell-Middleton-North Hershey 69 kV Transmission Line (Transmission Line) in a similar manner to how the Transmission Line is currently constructed, i.e., above-ground with wooden poles.  Complainants are all homeowners in a neighborhood through which the Transmission Line runs, and the Transmission Line either passes through Complainants’ property, or is located nearby Complainants’ property.  The Formal Complaints were all filed separately, initially against Metropolitan Edison Company (Met-Ed) only.  Ten of those Complainants filed Amended Complaints to later include Mid-Atlantic Interstate Transmission, LLC (MAIT) as a respondent, in addition to Met-Ed.  One Complainant, Gregory Bair, withdrew his Complaint against Met-Ed, and filed a new Formal Complaint against MAIT only.[footnoteRef:1]   [1:  	On May 26, 2022, Mr. Bair filed an Amended Formal Complaint, to again include Met-Ed as a respondent.  The Amended Complaint also included a request to consolidate Mr. Bair’s Amended Formal Complaint with other Complainants’ proceedings.
] 


On April 22, 2022, we issued a First Interim Order in the above captioned proceedings, denying Met-Ed’s Motions for Judgment on the Pleadings to remove it as a named respondent.[footnoteRef:2]  We also denied MAIT’s Preliminary Objections in four of the above captioned proceedings.  A full recounting of the procedural history of these proceedings can be found at the First Interim Orders issued in these proceedings on April 22, 2022.  [2:  	A First Interim Order was not issued for the proceeding concerning the Formal Complaint of Gregory Bair because he withdrew his Formal Complaint against Met-Ed, and, at the time the First Interim Orders were issued, there were no outstanding motions or preliminary objections regarding his Formal Complaint.  Nonetheless, his Formal Complaint is substantively and procedurally similar to the other Complainants. 
] 


Since April 22, 2022, we have received 11 Motions to Consolidate the above captioned proceedings from Complainants at docket numbers C-2021-3028278, C-2021-3028464, C-2021-3028416, C-2021-3028211, C-2021-3028346, C-2021-3028286, C-2021-3028283, C-2021-3028414, C-2021-3028418, C-2021-3028302, and C-2021-3028186.  The Motions to Consolidate are similar in form, and generally allege that the Formal Complaints are similar, and that consolidation should be allowed for Complainants to present their case as a group to resolve their issue.

On May 20, 2022, Met-Ed and MAIT (Respondents) filed responses to the Motions to Consolidate from the Complainants at docket numbers C-2021-3028464 and C-2021-3028211.[footnoteRef:3]  Both responses are substantially the same, and state that Respondents do not object to the consolidation of the dockets for which consolidation was requested by Complainants.  Additionally, Respondents request that a Prehearing Conference be scheduled for the consolidated proceeding so that a litigation schedule, including filing of written testimony, may be considered.  [3:  	As Met-Ed and MAIT correctly note in their responses, Complainants’ Motions to Consolidate did not comply with Commission regulations because they did not include a notice to plead or certificate of service.  Nonetheless, Met-Ed and MAIT have responded to Complainants’ request for consolidation, and a presiding officer may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  52 Pa. Code § 1.2(a).] 


For the reasons discussed below, we will consolidate all of the above-captioned proceedings and set a Prehearing Conference date for the consolidated proceedings. 

Discussion

The Commission’s regulations pertaining to consolidation appear at 
52 Pa. Code § 5.81, and state in relevant part:

§ 5.81. Consolidation.
[bookmark: IN;1][bookmark: IN;2]
(a) The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.

Cases have been consolidated for adjudication; Re Middletown Taxi Co., 50 Pa. PUC 263 (1976), for hearing; City of York v. York Telephone and Telegraph Co., 43 Pa. PUC 240 (1967), for briefing; Clepper Farms, Inc. v. Grantham Water Co., 41 Pa. PUC 749 (1965), and have been refused consolidation for any purpose; Dopp v. Williamsburg Borough Dep’t of Water and Sewer, 59 Pa. PUC 25 (1984).

In considering the consolidation of cases, the first criteria (set forth in the Commission’s regulations) is that the proceedings must involve “a common question of law or fact”.  An examination of Commission precedent in such cases as Applications of Philadelphia Electric Co., 43 Pa. PUC 781 (1968), Pa. Public Utility Comm’n v. Bell Telephone Co. of Pennsylvania, 46 Pa. PUC 568 (1973), and Pa. Public Utility Comm’n v. Butler Twp. Water Co., 52 Pa. PUC 442 (1978), as well as those cited above, establishes that considerations in addition to the presence of common questions of law or fact must also be evaluated in ruling on a consolidation.  These other considerations are:

1.	Will the presence of additional issues cloud a determination of the common issues?

2.	Will consolidation result in reduced costs of litigation and decision-making for the parties and the Commission?

3.	Do issues in one proceeding go to the heart of an issue in the other proceeding?

4.	Will consolidation unduly protract the hearing, or produce a disorderly and unwieldy record?

5.	Will different statutory and legal issues be involved?

6.	Does the party with the burden of proof differ in the proceedings?

7.	Will consolidation unduly delay the resolution of one the proceedings?

8.	Will supporting data in both proceedings be repetitive?

No single consideration or group of considerations or the presence of a common question of law or fact is dispositive in determining whether to consolidate proceedings.  Rather, the Commission or presiding officer must evaluate all of these considerations and balance those favoring versus those disfavoring consolidating the proceedings.

After reviewing these considerations, we will grant the 11 unopposed Motions to Consolidate and, although four of the Complainants did not file Motions to Consolidate (i.e., the Formal Complaints docketed at C-2021-3028348, C-2021-3028627, C-2022-3030530, and C-2021-3028314), we will consolidate those cases as well, so that all of the above-captioned proceeding are consolidated.  Commission regulations allow the presiding officer to order proceedings to be consolidated without motion.  52 Pa. Code  § 5.81.  Given that most Complainants have requested consolidation and Respondents did not object, consolidation of all of the above-captioned Formal Complaints is warranted to efficiently resolve the proceedings. 

Additionally, the standards articulated above clearly favor consolidation of all the Formal Complaints.  The Formal Complaints concern a common question of law or fact; specifically, whether there is any violation of law under the Commission’s jurisdiction related to the Formal Complaints, which all concern a project related to replacing the Transmission Line.  The other considerations also favor consolidation of the above-captioned proceedings.  From review of the pleadings, it does not appear that Complainants’ will present additional issues that would cloud determination of the common issues.  Consolidation will very likely result in some reduced costs for the parties and the Commission if the Formal Complaints are considered together, e.g., there will likely only be a single evidentiary hearing, rather than fifteen separate evidentiary hearings.  As explained above, the above-captioned proceedings do present a common issue of law and fact, and therefore, the issues in one proceeding go to the heart of an issue in the other proceedings, do not involve different statutory and legal issues, and the supporting data in both proceedings is likely to be repetitive.  In all proceedings, Formal Complainants carry the burden of proof to show by a preponderance of the evidence that Respondents have violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff.

Finally, consolidation will likely resolve the Formal Complaints more efficiently, including through a more efficient hearing process to develop a single record.  However, to help ensure that the process is efficient as possible, we agree with Respondents that a Prehearing Conference is necessary so parties can discuss the procedural path going forward.  Therefore, a Prehearing Conference is scheduled in this case for July 26, 2022 at 10 a.m.  To participate in the hearing, you must dial the toll-free number listed below.  You will be prompted to enter a PIN number, which is also listed below.  You will be asked to speak your name and then the telephone system will connect you to the hearing.  
			
			Toll-free Bridge Number:  	1.866.566.0651
	PIN Number:  			59956427

You must call into the conference on the scheduled day and time.  Failure of any party to attend the prehearing conference without good cause shall constitute a waiver of all objections to the agreements reached and matters decided at the prehearing conference.  You will not be called by the Administrative Law Judges.


The parties are hereby directed to comply with the following requirements:

1. That a request for a change of the scheduled Prehearing Conference date must state the agreement or opposition of other participants in this consolidated proceeding and must be submitted by e-mail no later than five (5) days prior to the Prehearing Conference.  52 Pa.Code § 1.15(b).  Requests for changes of the Prehearing Conference date must be sent to us and all participants of record at this consolidated proceeding. 

2. That absent a continuance for good cause, all parties must be prepared to participate in the scheduled Prehearing Conference.  Failure of a party to participate in the conference, after being served with notice of the date, time, and location thereof, without good cause shown, shall constitute a waiver of all objections to the agreements reached, and an order or ruling with respect thereto.

3. That the Commission’s regulation concerning prehearing conferences in non-rate proceedings is located at 52 Pa.Code § 5.222.  As set forth at 52 Pa.Code § 5.222, the following matters shall be considered at prehearing conference:
(1)  The possibilities for settlement of the proceeding, subject to the approval of the Commission.
(2)  The amount of hearing time which will be required to dispose of the proceeding and the establishment of a schedule of hearing dates.
(3)  Arrangements for the submission of direct testimony of witnesses in writing in advance of hearing to the extent practicable, and for the submission in advance of hearing or written requests for information which a party contemplates asking another party to present at hearing.
(4)  Other matters that may aid in expediting the orderly conduct and disposition of the proceeding and the furtherance of justice, including the following:
(i)   The simplification of the issues.
(ii)   The exchange and acceptance of service of exhibits proposed to be offered in       evidence.
 (iii)   The obtaining of admissions as to, or stipulations of, facts not remaining in    dispute, or the authenticity of documents which might properly shorten the hearing.
             (iv)   The limitation of the number of witnesses.
 (v)   A proposed plan and schedule of discovery which may include specific limitations on the number of written interrogatories and requests for admissions a party may propound on another party.
Parties and counsel will be expected to attend the conference fully prepared for a useful discussion of all problems involved in the proceeding, both procedural and substantive, and fully authorized to make commitments with respect thereto.  The preparation must include submission of a prehearing memorandum and list:
(i)   The presently identified issues.
(ii)   The names and addresses of the witnesses.
(iii)   The proposed area of testimony of each witness.
The preparation may include:
 (i)   Development of a proposed procedural schedule.
 (ii)   Advance study of all relevant materials.
 (iii)  Advance informal communication between the parties, including requests for      additional data and information, to the extent it appears feasible and desirable.

4. That each active participant must file and serve on all other active parties to the consolidated proceeding, on or before July 20, 2022, a prehearing conference memorandum which discusses the items listed above and any other matter parties wish to discuss at the Prehearing Conference.  

5. Any party may conduct discovery to learn the factual basis of another party’s position in this case.  However, 52 Pa. Code § 5.331(b) provides, in relevant part, that “[a] party shall initiate discovery as early in the proceedings as reasonably possible.”  Additionally, 52 Pa. Code § 5.322 provides, in relevant part, that “parties are encouraged to exchange information on an informal basis.”  All parties are urged to cooperate in informal information exchanges and in conducting discovery.  Cooperation is preferable to disagreements, which requires the undersigned’s participation to resolve.  There are limitations on discovery (52 Pa. Code § 5.361) and sanctions for abuse of the discovery process (52 Pa. Code §§ 5.371 & 5.372).

6. That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expense in litigation on all parties and conserve administrative hearing resources.  52 Pa. Code §§ 5.232 and 5.234.  All stipulations entered into by the parties shall be reduced to writing, signed by the parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.

7. That the parties are to confer amongst themselves in an attempt to resolve all or some of the issues associated with this filing.  The parties are reminded it is the Commission’s policy to encourage settlements.  52 Pa. Code § 5.231(a).  The parties are strongly urged to seriously explore this possibility.


THEREFORE,

IT IS ORDERED:

1.	That the Formal Complaints at C-2021-3028464, C-2021-3028278, C-2021-3028416, C-2021-3028211, C-2021-3028346, C-2021-3028286, C-2021-3028283, C-2021-3028314, C-2021-3028414, C-2021-3028418, C-2022-3030530, C-2021-3028302, C-2021-3028186, C-2021-3028348, and C-2021-3028627 are consolidated.

2.	That a Prehearing Conference is scheduled for July 26, 2022 at 10 a.m.  To participate in the hearing, you must dial the toll-free number listed below.  You will be prompted to enter a PIN number, which is also listed below.  You will be asked to speak your name and then the telephone system will connect you to the hearing.  
			
			Toll-free Bridge Number:  	1.866.566.0651
	PIN Number:  			59956427

3.	Failure of a party to participate in the conference, after being served with notice of the date, time, and location thereof, without good cause shown, shall constitute a waiver of all objections to the agreements reached, and an order or ruling with respect thereto.

4.	Each active participant must file and serve on all other active parties to the consolidated proceeding, on or before July 20, 2022, a prehearing conference memorandum which discusses the items listed above and any other matter parties wish to discuss at the Prehearing Conference.  




Date:  June 6, 2022							/s/				
							Mark A. Hoyer
							Deputy Chief Administrative Law Judge


									/s/				
							John M. Coogan 
							Administrative Law Judge
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