
 

 

 

 

 

 

17 North Second Street      Suite 1410      Harrisburg, PA 17101 

717.703.5900     877.868.0840     717.703.5901 Fax     cozen.com 

 

June 28, 2022 Jonathan P. Nase 
 

Direct Phone 717-773-4191 
Direct Fax 215-372-2340 
jnase@cozen.com VIA E-FILING 

 

 

Rosemary Chiavetta, Secretary 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street, 2nd Floor North 
Harrisburg, PA  17120 

Re: StoneyBank Development LLC v. The Walnut Hill Utility Company; Docket No. 
C-2020-3022179 

 Petition of StoneyBank Development LLC to Rescind or Amend the Final Order 
Entered in this Matter on May 25, 2021 

Dear Secretary Chiavetta: 

Enclosed for filing with the Pennsylvania Public Utility Commission (“Commission”) is the 
Petition of StoneyBank Development LLC to Rescind or Amend the Final Order Entered in this 
Matter on May 25, 2021.  Copies are being served as shown on the attached certificate of service. 

Please contact me if you have any questions regarding this filing.  Thank you. 

Sincerely, 

COZEN O'CONNOR 

By:  Jonathan P. Nase 
Counsel for StoneyBank Development LLC 

JPN:kmg 
Enclosure 

cc: ra-OSA@pa.gov 
 Deputy Chief Administrative Law Judge Joel H. Cheskis 

Per Certificate of Service 
Stephen G. Mantakounis 



 

 

BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 
StoneyBank Development LLC 
 

v. 
 
The Walnut Hill Utility Company 
 

: 
: 
: 
: 
: 
 

 
 
Docket No. C-2020-3022179 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that I have this day served a true copy of the foregoing Petition of 

StoneyBank Development LLC to Rescind or Amend the Final Order Entered in this Matter 
on May 25, 2021 upon the following, listed below, in accordance with the requirements of 52 Pa. 
Code § 1.54 (relating to service by a party). 
 

 
 
Adeolu A. Bakare, Esq. 
McNees Wallace and Nurick LLC 
100 Pine Street 
P.O. Box 1166 
Harrisburg, PA 17108-1166 
Counsel for The Walnut Hill Utility Company 
ABakare@mcneeslaw.com 
 
Patrick M. Cicero, Esq. 
Acting Consumer Advocate 
Office of Consumer Advocate 
555 Walnut Street 
Forum Place, 5th Floor 
Harrisburg, PA  17101-1923 
pcicero@paoca.org 

Stephanie T. Wimer, Esq. 
Senior Prosecutor 
Bureau of Investigation and Enforcement 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street, 2nd Floor West 
Harrisburg, PA  17120 
stwimer@pa.gov 
 
Steven C. Gray, Esq. 
Office of Small Business Advocate 
555 Walnut Street 
Forum Place, 1st Floor 
Harrisburg, PA 17101 
sgray@pa.gov 

 

 
 
 
 
 
 
 
DATED:  June 28, 2022 ____________________________________ 

Jonathan P. Nase, Esquire 
Counsel for StoneyBank Development LLC 



June 28, 2022



 

 

BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 

StoneyBank Development LLC  : 

      : 

  v.    : Docket No. C-2020-3022179 

      : 

The Walnut Hill Utility Company  : 

 

___________________ 

NOTICE TO PLEAD 

____________________ 

 

 Pursuant to 52 Pa. Code § 5.72(e), you are hereby notified that, if you wish to contest the 

enclosed Petition to Rescind or Amend, an answer to the enclosed petition must be filed within ten 

(10) days from service of the enclosed petition.  Any such answer or other responsive pleading 

must be filed with the Secretary of the Pennsylvania Public Utility Commission with a copy served 

on counsel for StoneyBank Development LLC and, where applicable, the Administrative Law 

Judge presiding over the case. 

 

File with: 

 

Rosemary Chiavetta, Secretary 

Pennsylvania Public Utility Commission 

Commonwealth Keystone Building 

P.O. Box 3265 

Harrisburg, PA 17105-3265 

With a copy to: 

 

David P. Zambito, Esq. (PA ID #80017) 

Jonathan P. Nase, Esq. (PA ID #44003) 

Cozen O’Connor 

17 North Second Street, Suite 1410 

Harrisburg, PA  17101 

 

Counsel for StoneyBank Development LLC 

 

 

_________________________________ 

David P. Zambito, Esq. (PA ID No. 80017)  

Jonathan P. Nase, Esq. (PA ID No. 44003) 

Cozen O'Connor 

17 North Second Street, Suite 1410 

Harrisburg, PA 17101 

Telephone: (717) 773-4191 

E-mail: dzambito@cozen.com 

E-mail: jnase@cozen.com 

 

Dated:  June 28, 2022           Counsel for StoneyBank Development LLC 

mailto:jnase@cozen.com


 

 

BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 

StoneyBank Development LLC  : 

      : 

  v.    : Docket No. C-2020-3022179 

      : 

The Walnut Hill Utility Company  : 

 

_____________________________________________________________ 

PETITION OF STONEYBANK DEVELOPMENT LLC 

TO RESCIND OR AMEND THE FINAL ORDER ENTERED 

IN THIS MATTER ON MAY 25, 2021 

_____________________________________________________________ 

AND NOW COMES StoneyBank Development LLC (“StoneyBank”), pursuant to 66 Pa. 

C.S. § 703(g) (“Rescission and amendment of orders”) and 52 Pa. Code § 5.572(a) (“Petitions for 

Relief”), to request that the Pennsylvania Public Utility Commission (“Commission”) rescind or 

amend the Final Order (the “Final Order”) entered in this matter on May 25, 2021.  The Final 

Order adopted the Initial Decision (the “Initial Decision” or “I.D.”) of Deputy Chief 

Administrative Law Judge Joel H. Cheskis (the “ALJ”), issued on April 21, 2021.  The Initial 

Decision granted the Petition of StoneyBank for Leave to Withdraw Complaint (the “Petition to 

Withdraw”).   

The Petition to Withdraw was based on a settlement in principle (“Settlement”) between 

StoneyBank and The Walnut Hill Utility Company (“Walnut Hill”1).  StoneyBank has recently 

discovered, however, that the Settlement was based on a mutual mistake of fact.  As a result of this 

mistake, the Settlement will not result in wastewater service to StoneyBank’s development (as 

                                                 

1 StoneyBank and Walnut Hill are referred to herein as the “Parties.” 
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defined herein) and does not resolve the Parties’ controversy, as contemplated by the Settlement.  

StoneyBank respectfully requests that the Commission place the Parties into their former position 

by rescinding or amending its Final Order, denying the Petition to Withdraw and remanding this 

proceeding to the ALJ for further proceedings. 

In support whereof, StoneyBank avers as follows: 

 

I. PROCEDURAL HISTORY 

1. On September 24, 2020, StoneyBank filed the instant Complaint alleging that 

Walnut Hill was offering or furnishing wastewater collection, treatment, and disposal service to 

the public for compensation without obtaining a certificate of public convenience (“Certificate”) 

from the Commission. 

2. In pertinent part, the Complaint alleged that StoneyBank was in the process of 

developing a thirty-three unit townhouse development (the “Development” or the “Reserves at 

StoneyBank”) that requires wastewater treatment and disposal service.  The Complaint also alleged 

that, in July 2017, StoneyBank entered into a Sanitary Sewage Agreement (“Agreement”) with 

Walnut Hill by which Walnut Hill agreed to provide sanitary sewage treatment and disposal 

service for the townhouses in the Development and for the adjacent property owned by Mark and 

Nancy Beard (the “Beards”).  Finally, the Complaint alleged that Walnut Hill sought to terminate 

the Agreement due to limitations imposed on Walnut Hill by the Pennsylvania Public Utility Code 

(“Code”).  StoneyBank was unwilling to terminate the Agreement due to its need for wastewater 

service to the Development. 
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3. On October 19, 2020, Walnut Hill filed an Answer to the Complaint (“Answer”), 

averring, among other things, that it is not a public utility as defined in the Code, 66 Pa. C.S. § 102 

(“Definitions”) because it is a bona fide cooperative association. 

4. Also on October 19, 2020, Walnut Hill filed Preliminary Objections, contending 

that StoneyBank lacks standing to maintain the Complaint and that the Complaint is not legally 

sufficient.  On October 29, 2020, StoneyBank filed an Answer to the Preliminary Objections.  

5. On November 6, 2020, Walnut Hill filed an errata to its Answer because its original 

Answer attached an incomplete copy of Walnut Hill’s bylaws.  Walnut Hill attached a complete 

copy of its bylaws as the errata.  Based on this errata, on November 16, 2020, StoneyBank filed 

an Amended Answer to the Preliminary Objections. 

6. The ALJ issued an Order Denying Preliminary Objections on November 24, 2020. 

7. A hearing was scheduled for January 19, 2021 and the ALJ issued a Prehearing 

Order on November 25, 2020.   

8. The hearing was cancelled to permit the Parties additional time to negotiate the 

Settlement. 

9. The Parties filed a Joint Status Report on February 5, 2021.  The Joint Status Report 

advised the ALJ that StoneyBank and Walnut Hill had reached the Settlement and explained 

several of the key provisions in the Settlement.  The Joint Status Report requested that this matter 

continue to be held in abeyance.  

10. In response to the Joint Status Report, the ALJ issued his Order Granting Request 

for Abeyance on February 12, 2021. 
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11. On April 1, 2021, StoneyBank filed its Petition to Withdraw.  The Petition to 

Withdraw, at ¶ 11, stated that StoneyBank and Walnut Hill had reached the Settlement, which 

stated, in pertinent part: 

2.  Vote of the Users of Walnut Hill 

 a. By February 5, 2021, Walnut Hill shall schedule a virtual 

meeting of Users to vote on whether to admit the residents of the Reserves at 

StoneyBank and the Beards as Users of Walnut Hill (see Paragraph 2.d.), and shall 

advise counsel for StoneyBank of the date and time of the meeting. 

 b. The meeting shall be held on or before March 31, 2021. 

 c. The President of StoneyBank Development LLC may attend 

the meeting in an observational capacity only. 

 d. If a quorum is present at the meeting, the Users shall vote on 

whether to admit the residents of the Reserves at StoneyBank, and the Beards, as 

Users of Walnut Hill, subject to the rates, terms and conditions set forth in the 

Sanitary Sewage Agreement (and, by incorporation therein, the Declaration of 

Covenants, Easements, Conditions and Restrictions of Walnut Hill Utility 

Company, as amended). Residents of the Reserves at StoneyBank and the Beards 

shall pay the same rates as owners of Units in Darlington Woods. 

  (1) The residents of the Reserves at StoneyBank, shall 

become Users of Walnut Hill upon settlement on the townhomes in the Reserves at 

StoneyBank. 

  (2) The Beards shall become Users of Walnut Hill upon 

the commencement of flows from the Beards to Walnut Hill. 

  (3) Residents of the Reserves at StoneyBank and the 

Beards would not be required to be members of the Darlington Woods 

Homeowners Association, or any other homeowners association. 

 e. A 2/3 vote of the Users attending the meeting live or via 

proxy shall be necessary for the motion to pass. 

 f. If the motion passes: 

  (1) StoneyBank shall, within 30 days, file a Petition for 

Leave to Withdraw its Complaint, pursuant to 52 Pa. Code § 5.94. Walnut Hill shall 

not oppose the Petition. 

  (2) StoneyBank will not file a Complaint or other filing in 

the Pennsylvania Public Utility Commission (“Commission”) challenging Walnut 

Hill’s status as a bona fide cooperative association for a period of three years from 

the date of the vote passing the motion; provided that the originally approved 

motion is not materially modified by a subsequent vote or other action during that 

time period.  StoneyBank reserves its right to file a Complaint or other filing in the 

Commission on any other grounds, including an action to enforce this settlement 

agreement. 
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12. The Petition to Withdraw also stated that a virtual meeting of Users was held on 

March 24, 2021, which was attended by a quorum of Users.  “By a vote of 101 to 23, the Users 

adopted a motion to admit the residents of the Reserves at StoneyBank and the Beards as Users of 

Walnut Hill, subject to the terms and conditions set forth in the Settlement.”  Petition to Withdraw 

¶ 12. 

13. The Petition to Withdraw represented that the Users’ adoption of the above-

described motion would resolve StoneyBank’s Complaint because it would (a) allow the residents 

of the Development and the Beards to become members of Walnut Hill’s cooperative association, 

and (b) allow Walnut Hill to provide wastewater collection and treatment service to the residents 

of the Development and the Beards.  Petition to Withdraw p. 1 and ¶ 15(a). 

14. The ALJ noted that there was no objection to the Petition to Withdraw.  He 

concluded that the Petition to Withdraw was in the public interest and he therefore granted it.  I.D. 

pp. 4, 7. 

15. No Exceptions were filed.  The Initial Decision became final by operation of law, 

66 Pa. C.S. § 332(h), and the Final Order was entered on May 25, 2021. 

 

II. LEGAL STANDARDS 

16. 66 Pa. C.S. § 703(g) states: 

 (g)  Rescission and amendment of orders.--The commission may, at 

any time, after notice and after opportunity to be heard as provided in this 

chapter, rescind or amend any order made by it.    

17. In addition, 52 Pa. Code § 5.572(d) provides that a petition for rescission or 

amendment may be filed at any time. 
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18. In Application of Susquehanna Valley Limousine, Inc., Docket Nos. A-2013-

2395502 and A-00110765 (Order entered November 13, 2014) p. 4, the Commission stated: 

A petition to amend a final Commission Order may only be granted 

judiciously and under appropriate circumstances because such an action results in 

the disturbance of final orders.  City of Pittsburgh v. Pa. Dep’t of Transp., 490 Pa. 

264, 416 A.2d 461 (1980).  Additionally, we recognize that, while a petition under 

Section 703(g) may raise any matter designed to convince us that we should 

exercise our discretion to amend or rescind a prior order, at the same time “[p]arties 

. . . , cannot be permitted by a second motion to review and reconsider, to raise the 

same questions which were specifically considered and decided against them.”  

Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered 

December 17, 1982 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public 

Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are 

likely to succeed only when they raise “new and novel arguments” not previously 

heard or considerations which appear to have been overlooked or not addressed by 

the Commission.  Duick at 559.   

19. In Feleccia v. PPL Electric Utilities Corp. et al., Docket No. C-20016210 (Order 

entered March 7, 2003) at , the Commission stated “"To establish a proper basis for rescission, a 

petitioner must first establish the existence of newly discovered evidence, a substantial change in 

circumstances, or an error of fact or law.” 

20. A decision to grant or deny a petition for rescission or amendment is a matter 

squarely within the Commission's discretion, subject to being overturned only where a reviewing 

court finds "the agency's decision demonstrates evidence of bad faith, fraud, capricious action or 

abuse of power."  West Penn Power Co. v. Pa. Pub. Util. Comm’n, 659 A.2d 1055, 1065 (Pa. 

Cmwlth. 1995). 
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III. THE COMMISSION SHOULD RESCIND OR AMEND THE FINAL ORDER, 

DENY THE PETITION TO WITHDRAW AND REMAND THIS MATTER FOR 

FURTHER PROCEEDINGS. 

A. BACKGROUND – THE PETITION TO WITHDRAW WAS BASED ON 

THE SETTLEMENT, WHICH, IN TURN, WAS BASED ON A MUTUAL 

MISTAKE OF FACT. 

21. StoneyBank requested permission to withdraw its Complaint against Walnut Hill, 

consistent with the Settlement.  Petition to Withdraw ¶ 11.  In pertinent part, the Settlement 

provided that Walnut Hill would hold a meeting of Users at which a vote would be taken on 

whether to admit the residents of the Development a0nd the Beards as Users of Walnut Hill, 

“subject to the rates, terms and conditions set forth in the Sanitary Sewage Agreement.”  Settlement 

¶ 2d, quoted in Petition to Withdraw ¶ 11.  The Parties therefore intended that the Agreement 

would remain in effect. 

22. The meeting of Users was held on March 24, 2021, a quorum of Users was present, 

and a majority voted in favor of the above-described motion.   

23. A mutual mistake of fact occurs when the parties to a contract have an erroneous 

belief as to a basic assumption of the contract at the time of formation, which will have a material 

effect on the agreed exchange, so that the written instrument fails to set forth the true agreement 

of the parties.  Murray v. Willistown Tp., 169 A.3d 84, 90 (Pa. Super. 2017) (“Murray”), quoting 

Voracek v. Crown Castle USA Inc., 907 A.2d 1105, 1107-1108 (Pa. Super. 2006) appeal denied, 

919 A.2d 958 (Pa. 2007). 

24. Here, the Parties’ mutual mistake of fact relates to the Agreement, which was 

signed in 2017 – well before the Parties reached the Settlement.  Exhibit 1. 
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25. The Agreement provides that StoneyBank will construct certain wastewater 

facilities (the “StoneyBank Sewer Improvements”), which, upon completion, will be turned over 

to Walnut Hill and become part of the Walnut Hill Sewer System.  Agreement ¶¶ 3, 10.  

26. In addition, the Agreement provides that StoneyBank will construct certain 

wastewater facilities (the “Reserves Sewer System”), which will not be turned over to Walnut Hill; 

instead, they will be owned and operated by StoneyBank (or its successors or assigns).  Agreement 

¶¶ 3, 18. 

27. Finally, the Agreement provides that StoneyBank will be responsible for preparing, 

and submitting to the Pennsylvania Department of Environmental Protection (“DEP”), the 

planning modules necessary to obtain permits to construct the StoneyBank Sewer Improvements 

and the Reserves Sewer System.  Agreement ¶ 2.   

28. A basic assumption of the Agreement – and the Settlement – is that DEP would 

approve StoneyBank’s ownership and operation of the Reserves Sewer System. 

29. Following the Commission’s approval of the Petition to Withdraw, StoneyBank 

worked with DEP to receive approval of the planning modules for the new wastewater facilities, 

described above.  DEP has advised StoneyBank that DEP will not approve StoneyBank’s 

ownership and operation of the Reserves Sewer System; DEP promotes the regionalization and 

consolidation of water and wastewater systems and will not approve StoneyBank’s ownership and 

operation of a small wastewater collection system that transports wastewater to the Walnut Hill 

system for treatment and disposal.  Consequently, DEP will not approve the planning modules that 

StoneyBank has submitted. 

30. Without DEP approval of the planning modules, StoneyBank cannot obtain the 

permits necessary to construct the StoneyBank Sewer Improvements or the Reserves Sewer 
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System.  Until these facilities are constructed, the owners of townhomes in the Development and 

the Beards cannot be connected to the Walnut Hill wastewater system and cannot receive 

wastewater service, as contemplated by the Settlement.  Furthermore, until the townhomes and the 

Beards are connected to the Walnut Hill system, the owners of the townhomes and the Beards 

cannot become Users of the Walnut Hill system, as contemplated by the Settlement. 

B. STONEYBANK HAS SATISFIED THE LEGAL STANDARDS FOR 

RESCINDING OR AMENDING A FINAL ORDER. 

31. Duick creates a two-part analysis. First, the party requesting relief must offer a 

satisfactory reason for the Commission to reconsider its prior order.  The party must offer new and 

novel arguments, or identify considerations that were overlooked or not addressed by the 

Commission, in its previous order.  Second, the Commission evaluates the party’s new or novel 

argument, or overlooked consideration, to determine whether the Commission will modify its 

previous decision; the Commission will not necessarily modify its prior decision just because a 

party offers a new and novel argument or identifies a consideration that was overlooked or not 

addressed by the Commission in its previous order.  Based on its evaluation of the record and the 

parties’ positions in each particular case, the Commission will determine if there is a sufficient 

basis to exercise its discretion to modify the prior order, in whole or in part.  Pa. Pub. Util. Comm’n 

v. PECO Energy Co. – Gas Div., Docket Nos. R-2020-3018929 et al. (Order entered August 26, 

2021) p. 13. 

32. Susquehanna Valley Limousine establishes a similar two-step analysis for 

rescinding or amending a Commission order.  The petitioner must offer a satisfactory reason for 

the Commission to rescind or amend its prior order, and, if it does, the Commission must decide 

whether it will rescind or amend its previous order. 
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33. StoneyBank has clearly satisfied the first step of the Susquehanna Valley 

Limousine/Duick analysis.  StoneyBank has raised new facts, which only came to light after the 

Commission approved the Petition to Withdraw (i.e., DEP’s refusal to approve the planning 

modules because it will not allow StoneyBank to own/operate the Reserves Sewer System).  This 

satisfies the test stated in Feleccia, supra. 

34. These new facts indicate that the Parties made a mutual mistake of fact when they 

entered into the Settlement.  This mutual mistake of fact will have a material effect on the agreed 

exchange.  Specifically, because of the mutual mistake of fact, the Settlement will not resolve the 

Parties’ conflict because it will not result in wastewater service to the Development and the Beards, 

and it will not allow owners of the townhomes at the Development or the Beards to become Users 

of Walnut Hill. 

C. BASED ON THE FACTS NOW KNOWN TO THE PARTIES, THE 

COMMISSION SHOULD DENY THE PETITION TO WITHDRAW AND 

REMAND THIS PROCEEDING TO THE ALJ. 

35. With respect to the second step of the analysis (whether the Commission will 

rescind or amend its previous order), the question presented is whether the Commission should 

grant StoneyBank’s Petition to Withdraw.  StoneyBank submits that the Commission should deny 

that petition, based on the facts now known to the Parties.   

36. The Final Order adopted the Initial Decision, which granted the Petition to 

Withdraw.  The Initial Decision found that granting the Petition to Withdraw was in the public 

interest because it: resolves the controversy between the Parties, promotes economic development, 

and conserves the resources of the Commission and the Parties.  I.D. p. 7.   

37. Based on the facts now known to the Parties, it is apparent that the Petition to 

Withdraw does not resolve the controversy between the Parties, nor does it promote economic 



 

11 

 

development.  As long as StoneyBank owns/operates the Reserves Sewer System, as provided in 

the Agreement, it cannot obtain DEP approval of the planning modules required for construction 

of the StoneyBank Sewer Improvements and the Reserves Sewer System. 

38. By rescinding or amending the Final Order, denying the Petition to Amend, and 

remanding this matter to the ALJ for further proceedings, the Commission would restore the 

Parties to their former position before they entered into the Settlement.  This is the remedy that is 

commonly granted where parties enter into a contract based on a mutual mistake of fact.  Murray, 

supra.  Restoring the Parties to their former position will allow them to negotiate a new Settlement, 

based on the facts as now known, or to fully litigate the Complaint, if a new agreement cannot be 

reached. 

 

IV. CONCLUSION AND REQUEST FOR RELIEF. 

WHEREFORE, for all of the reasons stated above, StoneyBank Development, LLC 

respectfully requests that the Pennsylvania Public Utility Commission: 

(1) Grant this Petition to Rescind or Amend the Final Order entered in this proceeding 

on May 25, 2021; and 

(2) Rescind or amend the Final Order entered in this proceeding on May 25, 2021 to 

deny the Petition to Withdraw Complaint that StoneyBank Development LLC filed on April 1, 

2021, and remand this proceeding to the Administrative Law Judge for further proceedings. 

[Signature appears on next page.] 

 

 

 



 

12 

 

Respectfully submitted, 

 

_________________________________ 

David P. Zambito, Esq. (PA ID No. 80017)  

Jonathan P. Nase, Esq. (PA ID No. 44003) 

Cozen O'Connor 

17 North Second Street, Suite 1410 

Harrisburg, PA 17101 

Telephone: (717) 773-4191 

E-mail: dzambito@cozen.com 

E-mail: jnase@cozen.com 

 

Dated:  June 28, 2022           Counsel for StoneyBank Development LLC 

 

mailto:jnase@cozen.com


EXHIBIT 1 
Sanitary Sewage Agreement 

(June 2017) 
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