BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jaycinah Simon					:													:		C-2022-3032428
v.							:		
							:
Philadelphia Gas Works			



ORDER

This Order sustains the preliminary objections of Philadelphia Gas Works.  The Complainant’s federal claims and claim for damages are dismissed for lack of jurisdiction. The remaining claims will proceed to a hearing.

HISTORY OF THE PROCEEDINGS

On May 6, 2022, Jaycinah Simon, Complainant, filed a Complainant with the Pennsylvania Public Utility Commission (“Commission”) against Philadelphia Gas Works.  The Complainant alleges that there are incorrect charges on her bill and that PGW is threatening to shut off her service.  She is disputing the outstanding balance of her account and references federal statutes and regulations as the basis for her claims.  She is also requesting relief in the form of money damages, a refund, and an order requiring PGW to cease all communications to her about the delinquent account. 

On June 3, 2022, PGW filed an Answer denying all material allegations of the Complaint.  Also on June 3, 2022, PGW filed Preliminary Objections seeking that the Complaint be dismissed for lack of jurisdiction and failure to state a legally sufficient claim.

Attached to the Preliminary Objections was a Notice to Plead that advised the Complainant that a response to the Preliminary Objections must be filed within ten days of service of the Preliminary Objections.  To date, the Complainant has not filed a response to the Preliminary Objections. 

DISCUSSION

[bookmark: _Hlk89336633]		The grounds for granting Preliminary Objections are found in Section 
52 Pa. Code § 5.101(a)).  It states in pertinent part: 

§ 5.101.  Preliminary objections.

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
(3)	Insufficient specificity of a pleading.
(4)	Legal insufficiency of a pleading.
(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.
(7)	Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).

A preliminary objection will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Servs., Inc. v. Pa. Dep’t of Env’t Res., 406 A.2d 1020 (Pa. 1979).  The moving party may not rely on its own factual assertions but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 490 A.2d 402 (Pa. 1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Emps.’ Ret. Sys., et al., 836 A.2d 1053 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

The Commission must view the Complaint in this case in the light most favorable to Complainant and should dismiss the Complaint only if it appears that Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transp. Intervenors v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 
(July 18, 1994); see also, Interstate Traveler Servs., Inc. v. Commonwealth, Dep’t of Env’t Res., 406 A.2d 1020 (Pa. 1979).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Emps.’ Ret. Bd., 690 A.2d 1312 (Pa. Cmwlth. 1997).
		
Therefore, a preliminary objection can be granted only if recovery or relief is not possible after the Complainant’s averments in the complaint are viewed as true for purposes of deciding the preliminary objection, using only those facts specifically admitted.

Ms. Simon makes claims herein under the Fair Credit Billing Act, 15 U.S.C. § 1601, et. seq.; Regulation Z, Truth in Lending Act, 12 C.F.R. 1026, et. seq.; and the Fair Debt Collection Practices Act, 15 U.S.C. § 1692, et. seq.  See Complaint, ¶ 4.1.  These claims will be dismissed.  As PGW correctly notes, the Commission is not the proper forum for resolving alleged debt collection activities pursuant to these federal statutes as the state legislature has not specifically granted the Commission with such subject matter jurisdiction.  See Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977). Further, the provisions of the Fair Credit Billing Act, 15 U.S.C.A. § 1601 et seq. state that the statute does not apply to "transactions under public utility tariffs [.]" 15 U.S.C.A. § 1603(1).

The Complainant is also seeking damages in her Complaint.  PGW also correctly states that the Commission does not have jurisdiction to award monetary damages.  See Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold, 383 A.2d at 794-795.

		The remaining issues - accuracy of the account balance, appropriateness of notices under Commission regulations and the request for account records - may fall within the jurisdiction of the Commission and will proceed to a hearing.  

THEREFORE

IT IS ORDERED

1. That the Preliminary Objections of Philadelphia Gas works with respect to federal claims and money damages are sustained.

2. That the claims for damages are dismissed.

3. That claims pursuant to federal 15 U.S.C. § 1601, et. seq.;Truth in Lending Act, 12 C.F.R. 1026, et. seq.; and the Fair Debt Collection Practices Act, 15 U.S.C. § 1692, et. seq. are dismissed.

4. That the remaining claims will proceed to hearing.

5. That this matter be sent to the scheduling office to set a hearing time and date.

Date:  July 28, 2022			/s/			
							Darlene D. Heep
							Administrative Law Judge
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