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I. INTRODUCTION 

The Office of Consumer Advocate (OCA) supports the Philadelphia Gas Work’s (PGW) 

position in this proceeding because its proposal results in just and reasonable rates for all parties 

and ensures that other customers will not unreasonably subsidize the costs of serving Grays Ferry 

Cogeneration Partnership, and Vicinity Energy Philadelphia, Inc. (Vicinity). Attempts between 

PGW and Vicinity to negotiate a new contract upon the conclusion of the current contract has 

failed. According to the record evidence in this proceeding, the rate proposed by Vicinity would 

effectively act as a subsidy for Vicinity at the expense of all other customers on PGW’s system.  

As discussed in the OCA’s Main Brief, the OCA is opposed to the potential that other 

customers, including residential ratepayers, would subsidize specific contractually negotiated 

company rates without sufficient justification. PGW presented a Cost of Service Study (COSS) 

that was generally reasonable, and Mr. Mierzwa on behalf of the OCA prepared a modified cost 

of service study that served as a check on the reasonableness of PGW’s proposed rate for Vicinity.  

Under the revised cost of service study, Mr. Mierzwa found that the cost of serving Vicinity 

is $10,105,000 per year or $0.756 per Dth. OCA St. 1SR at 2. OCA witness Mierzwa’s result 

justifies the $0.75/Dth distribution charge PGW proposes. Since Vicinity’s proposals bear no 

relationship to the full cost of service the Vicinity imposes on the system, they have not met their 

burden of demonstrating that PGW’s proposed rates are unreasonable and unjust. As such, 

Vicinity’s complaint should be rejected.  

The Commission should adopt $0.75/Dth as a just and reasonable rate. Additionally, 

contrary to Vicinity’s argument that the original contract contemplated the continuation of the 

contract upon expiration on which the current rate was based, which was created nearly 25 years 

ago, the current regulatory environment greatly differs from the regulatory environment under 

which the contract was formed. Furthermore, the original contract was the product of a settlement 

proceeding before FERC regarding GFCP’s planned construction of a competing lateral pipeline 
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to serve its needs. Vicinity’s arguments to the contrary and its proposed remedy of a 25-year 

extension to the current contract should be denied. 

 

II. SUMMARY OF ARGUMENT 

The OCA is a party to this proceeding in order to ensure that other ratepayers are not 

harmed by the inability of two sophisticated parties to negotiate a contractual agreement. 

Philadelphia Industrial and Commercial Gas Users Group’s (PICGUG) Main Brief, however, 

mischaracterizes the OCA’s position by arguing that the OCA is advocating against PGW’s COSS. 

The OCA’s modified COSS was presented simply as a check on the reasonableness of PGW’s 

proposed rates and in no way argues that PGW’s methodology, or result, be changed. The OCA 

also disagrees with the Office of Small Business Advocate’s (OSBA) recommendation that the 

contractual dispute between PGW and Vicinity should be postponed to a future base rate case, as 

all parties have had an opportunity to present their case and there is sufficient record evidence to 

decide the issue in this proceeding. Finally, and most importantly, the OCA does not recommend 

that the current contract should be renewed for an additional 25 years, as advocated by Vicinity. 

Residential ratepayers should not be required to continue to subsidize Vicinity’s rates.     
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III. ARGUMENT 

A. PICGUG’s Main Brief Mischaracterizes the OCA’s Position on COSS Methodology. 

 PICGUG claims that the OCA’s proposal to modify PGW’s Cost of Service Study utilizing 

the Peak and Average methodology should be rejected. PICGUG M.B. at 7. PICGUG argues that, 

as this proceeding is based on an individual customer complaint focused upon the rate to be 

charged to Vicinity, a change to PGW’s COSS methodology is neither just nor reasonable. Id. 

According to PICGUG, “[a]s part of this proceeding, however, the OCA argued that it is more 

appropriate to utilize the P&A methodology for purposes of the COSS.” PICGUG M.B. at 7. 

 PICGUG misunderstands that nature of the OCA testimony in this case. The OCA is not 

advocating for PGW’s COSS methodology to be modified, but rather argued that the record 

evidence utilizing two different cost of service methodologies supports the Company’s proposed 

distribution charge. As OCA witness Mierzwa testified: 

The P&A CCOS study presented in my Rebuttal Testimony indicated that PGW’s 
cost of serving Vicinity to be $10,883,000 per year, or $0.828 per Dth. Modifying 
the P&A CCOS study presented in my Rebuttal Testimony to reflect the revised 
volumes for Vicinity identified by Ms. Heppenstall in her Rebuttal Testimony 
indicates that PGW’s cost of serving Vicinity is $10,105,000 per year, or $0.756 
per Dth. Exhibit JDM-3 presents a summary of the revised study. This revised study 
justifies the 0.75 per Dth distribution charge proposed by PGW under a contract 
extension for Vicinity. 

 

OCA St. 1S at 2. 

Mr. Mierzwa’s modified COSS was presented as a check on the reasonableness of the 

various parties’ positions on the matter, not as a counter-proposal or argument against PGW’s 

COSS. Under the revised cost of service study, Mr. Mierzwa found that the cost of serving Vicinity 

is $10,105,000 per year or $0.756 per Dth. OCA St. 1SR at 2. This is essentially the same result 

that PGW reached with its proposed rate as, OCA witness Mierzwa’s review justifies the $0.75/Dth 

distribution charge PGW proposes.   
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While PICGUG critiques the OCA for presenting a modified COSS study and argues that 

the OCA is attempting to modify Commission precedent in this proceeding, at no point did the 

OCA argue for a change in Commission precedent in COSS methodology for PGW. Indeed, while 

PGW’s COSS methodology is based on the Average and Excess methodology and the OCA’s 

modified COSS is based on the Peak and Average methodology, PGW proposes that Vicinity’s 

rates be set at $0.75/Dth, which is essentially the same number of $0.756 per Dth. See OCA St. 1S 

at 2.  

As noted at length in the OCA’s Main Brief, the OCA’s primary concern is ensuring that 

the subsequent fallout of two sophisticated parties which are unable to reach an agreement does 

not lead to the subsidization of Vicinity’s rates by other ratepayers. See, e.g., OCA M.B at 3. 

PICGUG’s argument should be rejected as the OCA is not arguing for a revised COSS in this 

proceeding. As the current proceeding is not a rate case, it is not necessary for the Commission to 

make a declarative statement on the appropriate COSS methodology to be used as to PGW. The 

relevant point here is that PGW’s proposed rate is supported by the record evidence regardless of 

the COSS methodology used and, therefore, PGW’s proposed rate should be adopted. 

 

B. OSBA’s Argument that the Contractual Dispute Between PGW and Vicinity Should 
Be Deferred to a Future Base Rate Case Should be Rejected.  

 

 OSBA argues that, given the “wide variation” in positions among parties and the alleged 

need for more detailed information, the Commission should defer the development of specific 

tariff rates to future base rate proceedings. OSBA M.B. at 3-4. The underlying issue in this 

proceeding, however, is a discrete contractual disagreement between two parties: PGW and 

Vicinity. All parties had the opportunity to issue discovery, initiate pleadings, and cross-examine 

witnesses at the evidentiary hearing.  
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Prior to OSBA’s Main Brief, no party suggested or filed any pleading indicating that there 

was any lack of information necessary to make an informed decision on the matter. Indeed, even 

OSBA provides several recommendations that it hopes the Commission adopts in this proceeding. 

See, OSBA M.B. at 23. The recommendation by OSBA that the issue be deferred to a future base 

rate case should be rejected because sufficient evidence has been presented by both PGW and the 

OCA that the $0.75/Dth rate is reasonable. Moreover, from a practical perspective, the contract 

between PGW and Vicinity is set to expire on December 31, 2022, and there is no reason to 

continue the existing contract and rates until a future proceeding. OSBA’s recommendation that 

the proceeding be deferred should be denied.   

 

C. Vicinity’s Recommendation Requesting that the Commission Should Require PGW 
and Vicinity to Renew the Current Contract for An Additional 25 Years Is Without 
Merit. 

 

 In its Main Brief, Vicinity argues that the Commission should sustain Vicinity’s complaint 

by essentially arguing that they should only pay rates based on their usage of a dedicated four mile 

high pressure pipeline that serves Vicinity. The OCA has already addressed Vicinity’s arguments 

in extensive detail in the OCA’s Main Brief. As recommended by OCA witness Mierzwa: (1) The 

$0.75 per Dth charge proposed by PGW for distribution service to Vicinity is reasonable and 

consistent with cost of service principles; (2) PGW should not be required to release interstate 

pipeline capacity to Vicinity from October through April; and (3) Vicinity should be assessed 

balancing and lost and unaccounted for gas charges under the Alternative Receipt Service provided 

by PGW during the months of October through April. OCA M.B. at 4.    

 The OCA is opposed to the potential that other customers, including residential ratepayers, 

would subsidize specific contractually negotiated company rates without sufficient justification. 

According to the record evidence in this proceeding, the rate proposed by Vicinity would 
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effectively act as a subsidy for Vicinity at the expense of all other customers on PGW’s system. 

In addition to the analyses and arguments posed by both PGW and Vicinity, OCA witness Mierzwa 

found that the cost of serving Vicinity is $10,105,000 per year or $0.756 per Dth. OCA St. 1SR at 

2. Again, OCA witness Mierzwa’s result justifies the $0.75/Dth distribution charge PGW 

proposed. Since Vicinity’s proposals bear no relationship to the full cost of service the Vicinity 

imposes on the system, they have not met their burden of demonstrating that PGW’s proposed 

rates are unreasonable and unjust. 

 Vicinity’s Main Brief takes issue with many aspects of their contractual agreement with 

PGW and the subsequent fallout between the contractual parties. While the OCA will not address 

each of Vicinity’s contractual disputes with PGW beyond the OCA’s position in its Main Brief1, 

which remains unchanged, Vicinity presents several claims that the OCA believes should be 

addressed in this Reply Brief.  

Vicinity’s claim that the 25-year contract contemplated that rates would continue following 

the expiration of the contract is unreasonable. See Vicinity M.B. at 24-25. According to Vicinity, 

as the contract contains a renewal clause that allows the parties to extend the contract, and asserts 

that “it is not logical to assume that the Contract was written in contemplation that someday the 

service would be subject to a Commission tariff, in addition to the renewal provisions of the 

contract.” Vicinity M.B. at 24. Vicinity further states that Section 2212(o) of the Public Utility 

Code2 makes no reference to what happens beyond the contract expiration and that there is nothing 

in the tariff or statute that requires Rate GTS to become unavailable when the contract expires. 

 
1 For example, Vicinity alleges a lack of O&M spent on Vicinity’s system despite the agreement between Vicinity 
and PGW that Vicinity would pay PGW $100,000-$160,000 for O&M, among other contractual disputes with PGW. 
See e.g., PGW M.B. at 20. 
 
2 Vicinity quotes the following language from Section 2212(o), which states that the “customer shall be bound by its 
terms and conditions and shall not have the right to receive natural gas service from another source, until the 
expiration of the term of the agreement or otherwise pursuant to the terms and conditions of the agreement.” 
(emphasis in original). 66 Pa. C.S. §2212(o). 
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Vicinity M.B. at 24-25. Vicinity also claims that “there is no evidence in this record that PGW or 

Vicinity ever contemplated that service after the Contract’s initial term would be proposed to 

change so radically…” Vicinity M.B. at 25.  

Aside from the assertions in their brief, Vicinity adduces no evidence to suggest that PGW 

or Vicinity ever contemplated that the contract would continue at the not current rates, but rather, 

it simply speculates about what could have been possible. This is not substantial evidence 

sufficient to support Vicinity’s claim. The standard of proof, which a public utility must meet, in 

any proceeding involving a proposed or existing rate is to show that the rate involved is just and 

reasonable by substantial evidence. 66 Pa. C.S. § 315(a). Vicinity must satisfy its burden of proof 

by a preponderance of the evidence. Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 

600, 601-02 (Pa. Commw. Ct. 1989). 

Simply put, natural gas has been provided by PGW pursuant to a contract, which is set to 

expire on December 31, 2022. The original contract on which the current rate was based, was 

created nearly 25 years ago, in an environment which greatly differs from the current cost 

environment. Of particular significance, when the contract was entered, PGW was not subject to 

the Commission’s jurisdiction. PGW St. 1R at 6-8. Furthermore, the original contract and the rates 

set forth therein, were a result of negotiation between the parties3 involved at the time, not a cost 

of service based rate. PGW St. 1 at 8. The price set for the original contract was “to provide that 

service under the then-existing Rate General Transportation Service – Firm . . .” PGW St. 1R at 7. 

The original contract was the product of a settlement proceeding before FERC regarding GFCP’s 

planned construction of a competing lateral pipeline to serve its needs. PGW St. 1R at 6.  

Imputing intent into a 25-year old contract set to expire at the end of the year is 

unreasonable and there is no reason to go beyond the four corners of the contract. Since 2003, 

 
3 Vicinity was not a party to this contract, rather the contract was formed between “the City and others” along with 
Grays Ferry and Vicinity’s predecessor Trigen. PGW St. 1R at 6. 
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PGW has been fully regulated by the Commission, and, as part of a restructuring plan approved 

by the Commission, the transportation service that GFCP is a part of, GTS-Firm, was eliminated. 

PGW St. 1R at 8-9. However, service contracts in existence before September 1, 2003, like 

GFCP’s, were grandfathered into the new plan and allowed to continue until the expiration of the 

contract. PGW St. 1R at 8-9. As such, the OCA is opposed to a renewal of the current contract for 

an additional 25 years as this outcome would unreasonably continue to subsidize Vicinity at the 

expense of other ratepayers without any, let alone sufficient, justification. 
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IV. CONCLUSION 

PGW and Vicinity chose to enter a business relationship through a contract executed 25-

years ago in which Vicinity agreed to pay for natural gas service from PGW in accordance with 

certain terms. Now that the contract is reaching its expiration and contractual negotiations have 

failed, Vicinity filed a complaint given their lack of agreement with PGW on the issue of rates. 

According to Vicinity, “Vicinity is worthy of a special rate” and that the “simplest and fairest 

resolution” is for the Commission to renew the existing contract for an additional 25-years, despite 

the lack of assent from PGW. See Vicinity M.B. at 44. OCA witness Mierzwa, however, provided 

a modified Cost of Service Study that arrived at essentially the same rate that PGW supports, a 

$0.75/Dth rate for Vicinity.  

As such, and as argued in the OCA’s Main Brief, the position and recommendation of 

Vicinity has the possibility of resulting in an unwarranted subsidy to Vicinity, the cost of this 

subsidy would then have to be pushed onto other customers. The OCA’s Main Brief, the testimony 

of Mr. Mierzwa, which includes a cost of service study justifying PGW’s calculated rate of 

$0.75/Dth, provides a reasonable basis for the Commission to adopt the OCA’s position and to 

prevent any potential of an unreasonable subsidy. The OCA respectfully requests that Vicinity’s 

complaint be denied and the $0.75 per/Dth rate proposed by PGW be the rate which Vicinity is for 

natural gas service provided by PGW.  Respectfully Submitted, 

/s/ Harrison W. Breitman 
Aron J. Beatty      Harrison W. Breitman 
Senior Assistant Consumer Advocate   Assistant Consumer Advocate 
PA Attorney I.D. # 86625    PA Attorney I.D. # 320580 
E-Mail: ABeatty@paoca.org    E-Mail: HBreitman@paoca.org 
 
Office of Consumer Advocate   Counsel for: 
555 Walnut Street     Patrick M. Cicero 
5th Floor, Forum Place    Consumer Advocate 
Harrisburg, PA 17101-1923    *336026 
Phone: (717) 783-5048 
Fax: (717) 783-7152 
Dated: October 4, 2022 
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