BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Laura Andracchio Johnson and			:		
Charles Johnson					:
							:		C-2022-3032695
:
v.						:		
:
Duquesne Light Company				:



[bookmark: _Hlk54619669]INTERIM ORDER 
PULLING DLC’S PRELIMINARY OBJECTIONS OUT OF ABEYANCE AND 
SETTING A DEADLINE FOR THE FILING OF MEMORANDA 
AND REPLY MEMORANDA

On May 13, 2022, Laura Andracchio Johnson and Charles Johnson  (Complainants or the Johnsons) filed a Formal Complaint, using the Commission’s Formal Complaint form, against Duquesne Light Company (Respondent, DLC, or Company).  Complainants averred they purchased property at 235 Ridgehaven Lane, Pittsburgh, PA 15238 (subject property) on May 22, 2017 from the former owners (sellers).  Complainants aver DLC had been mapping routes for a high voltage power line in the area of the subject property prior to the subject property being listed for sale.  Complainants aver DLC decided on a “preferred” route impacting the subject property by April 7, 2017, and prepared, but did not send, a notice to the sellers in mid-May 2017.  Complainants aver DLC finally sent the notice to sellers and publicly announced the routes on June 2, 2017.  Complainants aver they did not learn of DLC’s plan for the power line until they had already purchased the subject property and were moving into the residence, causing them to be “traumatized.”  

Complainants aver DLC acted “negligently and recklessly” by failing to “timely” notify the sellers of DLC’s plan for the power line, who, Complainants allege, would have been obligated notify Complainants prior to the sale of the property, or Complainants themselves, who DLC knew or should have known were the identified buyers.  

Complainants allege DLC subsequently issued a notice to Complainants informing them of DLC’s intent to exercise its eminent domain power over the property.  Complainants allege the notice was “threatening” and “traumatizing.”

Complainants allege DLC’s June 2017 announcement and the subsequent eminent domain notice “placed a cloud on the property that rendered it unsaleable and/or devalued the property.”  Complainants argue DLC had a “duty to act reasonably to remove the cloud from the property as quickly as practical and to not unreasonably prolong it.”

Complainants allege DLC breached this duty owed to Complainants by failing to provide Complainants any non-public information about the routes, failing to file any application with the Commission, and extending the timeline for the project twice, thus extending the “cloud” DLC had created over the property for years.

Complainants explain they wanted to sell the subject property on or about September 2020, but lost two buyers, because, although the subject property was no longer on DLC’s “preferred route,” it remained on DLC’s “alternate route.”  Complainants explain they were finally able to sell the property on or about November 2022 when DLC’s attorney wrote a letter that DLC did not anticipate that the property would be impacted by any route.  

Complainants allege DLC knew by 2018 that its preferred route no longer impacted the subject property, but intentionally withheld this information from Complainants.  

Notably, Complainants admit DLC was “not required by PUC regulations to provide [ ] notice to sellers or Complainants because it was not yet submitting-and to date has not submitted-and application to the PUC for approval of any route through the property.”  Complainants explain they brought an action against DLC in 2019 in Common Pleas Court, which they believe has proper jurisdiction over their common law tort claims.  Complainants allege the Common Pleas Court Judge overruled DLC’s preliminary objections, but stayed the case “pending a determination by the PUC as to the duty owed by Defendants for Plaintiffs regarding the location of the proposed transmission line and the appropriate time to give Notice thereof.”  Complainants explain they appealed the decision on the grounds that the PUC does not have jurisdiction to make that determination, as DLC was acting outside PUC regulations and its liability is based in common law.”  Complainants explain they exhausted their appeals to the Superior and Supreme Courts before filing the instant Complaint.  

As relief, Complainants request the Commission decide whether it has jurisdiction to determine the duty owed by DLC to Complainants regarding (1) the location of proposed transmission lines impacting property that was publicly listed for sale and which Complainants were about to buy, and (2) the appropriate time to give notice thereof to the owner of the property, where DLC had mapped to high voltage power lines through the property before Complainants bought it, and had prepared a notice to the sellers before Complainants bought the property, but did not mail the notice until eleven days after Complainants bought it.  Complainants request that, if the Commission has jurisdiction to make this determination, the Commission find that Duquesne acted negligently and recklessly and is consequently liable to Complainants under common law tort principles for the harm Complainants suffered as a result of Duquesne’s acts and failures to act.  

		On June 21, 2022, DLC filed an Answer, New Matter, and Preliminary Objections pursuant to 52 Pa.Code §5.101(a)(4), arguing that the Complaint was legally insufficient.  In its Answer, the Company denied all material allegation in the Complaint, specifically denying it had any duty to Complainants or sellers.  DLC avers the Commission’s regulations only require public utilities to notify property owners of its eminent domain ability prior to contacting them for right-of-way negotiations.  The Company argues it had no obligation to notify property owners regarding a potential transmission project prior to submitting a formal application to the Commission.  DLC argues, and Complainants do not aver, it has violated any Commission regulation, rule, or order.        

		In its Preliminary Objection, DLC argues the Complaint is legally insufficient because the Complaint fails to set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation or claimed violation of, a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”[footnoteRef:1]  As relief, DLC seeks dismissal of the Complaint.   [1:  	Drake v. Pa. Elec. Co., No. C-2014-2413771, 2014 WL2003281, at *1 (Pa. P.U.C. May 7, 2014).] 


		On July 11, 2022, Complainants filed a response to the Preliminary Objection.  Complainants reiterate that they believe their common law tort claims are properly before the Common Pleas Court, and this matter is before the Commission “because of an incorrect Order in the Court of Common Pleas.”  Complainants argue Duquesne Light knew when it moved to transfer this matter to the Commission that the Complaint did not allege any violation of any Commission rule, statute or regulation.  Complainants argue DLC has wasted the time and resources of the Commission as well as the time and resources of the Court of Common Pleas by frivolously seeking the removal of an action it knew is based in common law.  Further, for the first time in their pleadings before the Commission, Complainants argue the June 2017 an September 2017 notices were in violation of the Commission’s Final Order Establishing Interim Guidelines for the Filing of Electric Transmission Line Siting Applications.  

		On July 14, 2022, the Commission issued an Initial Call-In Telephone Hearing Notice, scheduling an evidentiary hearing for September 6, 2022.  On July 18, 2022, the Commission issued a Prehearing Order. 



		On July 22, 2022, I issued an Interim Order holding the Preliminary Objections in Abeyance and converting the September 6, 2022, proceeding to a prehearing conference.  

		The parties subsequently agreed to reschedule the prehearing conference to September 13, 2022, due to a scheduling conflict.  A Notice was issued on September 1, 2022, rescheduling the prehearing conference.  

		The September 13, 2022, proceeding convened as scheduled.  Ms. Johnson, an attorney licensed in the Commonwealth of Pennsylvania, represented herself, and had additional counsel representing her.  The Company was represented by counsel.  After hearing considerable oral argument on the Preliminary Objections, I directed the parties to confer regarding the threshold jurisdictional issue in this matter and options to procedurally move the case forward and provide a status update by email.  

		On September 26, 2022, Counsel sent me an email advising they were unable to agree on the threshold jurisdictional issue in this matter and each party presented their proposed issue.  After carefully reviewing the September 26, 2022, email, I have determined it is appropriate to pull the Preliminary Objections out of abeyance, set a deadline for the filing of memoranda and reply memoranda on the Preliminary Objections, and dispose of the Preliminary Objections.  

		Regarding the memoranda, the parties may develop their arguments however they wish, but they must address the following issues:

(1) Ms. Johnson unequivocally stated on the record at the September13, 2022 proceeding, that she was not alleging the Company violated any Commission regulation, order, tariff provision, or statute over which the Commission has jurisdiction to administer.  

a. Does the Commission have jurisdiction over any portion of the Complaint filed in this matter? 

i. If yes:
1. How would you frame the issue(s), claim(s), or allegation(s) over which the Commission has jurisdiction to resolve?  Include appropriate citations to the Code, caselaw, or other legal authority.

2. What authority does the Commission have to force a complainant to litigate a complaint, incurring time and expense, when the complainant argues the Commission does not have authority over the complaint?  Include appropriate citations to the Code, caselaw, or other legal authority.

ii. If no:

1. Is it appropriate to grant/sustain the Preliminary Objections?  

2. If the Preliminary Objections are granted/sustained, what is the appropriate disposition of the Complaint?  

ORDER


		THEREFORE,

		IT IS ORDERED:

1.	That the Preliminary Objections filed by Duquesne Light Company are hereby pulled out of abeyance. 

2. 	That the parties shall file memoranda on the Preliminary Objections filed by Duquesne Light Company, addressing, at a minimum, the specific issues identified above, by 4:00 p.m. on Friday, November 4, 2022.

3. 	That any reply memoranda must be filed by 4:00 p.m. on Friday, November 11, 2022.


4.	That any request for additional oral argument on the Preliminary Objections must be made by 4:00 p.m. on November 11, 2022.


[bookmark: _Hlk10719696]Date:  October 20, 2022							/s/			
								Emily I. DeVoe
								Administrative Law Judge
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