BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Valerie Gregory	:
		:
	v.	:	F-2022-3033630
		:
Philadelphia Gas Works	:



INTERIM ORDER GRANTING 
RESPONDENT’S PRELIMINARY OBJECTION

On June 9, 2022, Valerie Gregory (Ms. Gregory or Complainant) filed a Formal Complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant indicated that PGW had or was threatening to terminate service to her at residence at 5320 Akron St., Philadelphia, PA (Akron Service Address).  Ms. Gregory alleged that she was improperly billed for charges arising out of gas service provided to her at her prior residence, a rental property at 5330 Crowson St., Philadelphia, PA (Crowson Service Address) because the landlord of that location was responsible for utility charges and the service account at the Crowson Service Address was not in her name.  As relief, the Complainant requested that she be relieved of any obligation to pay for gas usage at the Crowson service address or granted another payment arrangement.     

On July 28, 2022, the Respondent filed an Answer with New Matter (Answer) denying all material allegations in the Complaint unless specifically admitted.  The Respondent denied that there were incorrect charges on the bill for service at the Akron Service Address.  The Respondent averred that the Complainant maintained gas service in her name at 5530 Crowson Street, Philadelphia, PA from October 29, 2004 through June 30, 2010, when service was terminated for nonpayment.  The Respondent also averred that in February 2012, when the Complainant established gas service at the Akron Service Address, the Complainant was advised that doing so would reactivate the balance from her account at the Crowson Service Address.  

In New Matter the Respondent indicated that the Complainant is seeking relief from a balance that accrued at the Crowson Service Address between October 29, 2004 and June 30, 2010.  Further, PGW argued that the statute of limitations at 66 Pa.C.S. § 3314 divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose, such as those at issue in the Complaint.   In the words of the Respondent, “The Complainant has lost her right to pursue litigation before the Commission regarding the balance from 5530 Crowson Street as any cause of action arising therefrom falls outside the statute of limitations.”[footnoteRef:1]  The Answer was endorsed with a Notice to Plead, advising the Complainant she had 20 days to file a written answer to the new matter in the Answer or a judgment may be entered against her.  The Complainant did not file a response to the Answer.   [1:  	Answer ⁋ 19.] 


Also on July 28, 2022, the Respondent filed a Preliminary Objection to the Complaint.  The Preliminary Objection seeks dismissal of the issues raised in the Complaint that are beyond the statute of limitations because the Commission lacks the legal authority and jurisdiction over any such matter.  The Respondent’s Preliminary Objection was endorsed with a Notice to Plead, advising the Complainant she had 10 days to file a written answer to the objection or a judgment may be entered against her.  The Complainant did not file a response to the Preliminary Objection.  

By Call-In Telephonic Hearing Notice dated August 31, 2022, a call-in telephonic hearing was scheduled for November 1, 2022, and the matter, including the outstanding Preliminary Objection, was assigned to me.  

For the reasons set forth below, the Preliminary Objection is granted.  The hearing will proceed as scheduled to address the Complainant’s request for a payment arrangement and any other matters properly before the Commission. 


DISCUSSION

		Commission regulations permit the filing of preliminary objections.  
52 Pa.Code §§ 5.101(a)(1)-(7).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		Commission regulations provide:

§ 5.101. Preliminary objections.
(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

		In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible.  Dep’t of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).

		A preliminary objection can be granted only if recovery or relief is not possible after all of the Complainant’s averments in the complaint are viewed as true for purposes of deciding the preliminary objection, using only those facts specifically admitted.

In the present case, the Complainant alleged that she was improperly billed for charges arising out of gas service provided to her at the Crowson Service Address because the landlord of that location was responsible for utility charges and the service account at the Crowson Service Address was not in her name.  As relief, the Complainant requested that she be relieved of any obligation to pay for gas usage at the Crowson service address or another payment arrangement.     

		In the Answer, the Respondent denied any incorrect billing.  The Respondent further responded that the Complainant is not entitled to relief because her claim is based on a liability that arose beyond the statute of limitations and, therefore, is outside of the Commission’s jurisdiction.  In its Preliminary Objection, the Respondent seeks dismissal of the issues raised in the Complaint that are beyond the statute of limitations because the Commission lacks the legal authority and jurisdiction over any such matter.  

Section 701 of the Public Utility Code (Code), provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.[footnoteRef:2]  However, a person’s right to bring a complaint before the Commission is limited by the Commission’s statute of limitations.[footnoteRef:3] [2:  	66 Pa.C.S. § 701.
]  [3:  	66 Pa.C.S. § 3314.  
] 


Section 3314 of the Public Utility Code sets forth a statute of limitation for proceedings before the Commission: 

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part. 

Generally, the Commission has held that Section 3314 “terminates the right to bring an action as well as any remedy the Commission may order.”[footnoteRef:4]  This means that the Commission does not have the power to resolve a dispute where the complainant had notice of the claim more than three years before filing a complaint with the Commission.  The Code does recognize certain exceptions which toll or pause the statute of limitations, such as the discovery rule and the doctrine of fraudulent concealment.[footnoteRef:5]  The Pennsylvania Supreme Court instructed that:  [4:  	Kovarik v. Pa. Am. Water Co., Docket No. C-2017-2592131 (Opinion and Order entered August 23, 2018); Ross v. PECO Energy Co., Docket No. C-2008-2060301 (Final Order entered February 19, 2009).  
]  [5:  	Fine v. Checcio, 870 A.2d 850 (Pa. 2005).  
] 

a statute of limitations, like all statutes, must be read with reason and common sense; that its application to a given set of circumstances, must not be made to produce something that the General Assembly could never have intended; and that its interpretation must be guided by the presumption in the Statutory Construction Act that the legislature does not intend a result that is absurd, impossible of execution or unreasonable.[footnoteRef:6]  [6:  	Id. at 860.  ] 



While the Commission has not explicitly adopted the Pennsylvania Supreme Court’s instruction for interpreting statutes of limitations, Commission decisions reflect the principles set forth by the court.  The Commission has noted in consumer cases that the statute of limitations begins to run when a complainant becomes aware of or “discovers” a cause of action.[footnoteRef:7]  Also, the Commission has applied the doctrine of equitable estoppel to toll the application of a statute of limitations in consumer cases where fraud or misrepresentation concealing the cause of action may be involved.[footnoteRef:8]  Finally, the Commission did not dismiss a complaint based on the statute of limitations where a complainant alleged that a utility failed to remedy a service complaint for a number of years.  The Commission held that in this circumstance, a violation continued until the utility acted, and a civil penalty was permitted.[footnoteRef:9] [7:  	Wilson v. Pa. Am. Water Co., Docket No. C-20066331 (Opinion and Order entered July 11, 2007)(statute begins to run when complainant became aware of a potential dispute); see also cases applying the limitation at 66 Pa.C.S. §1312 to refunds.  
]  [8:  	Ely v. Pa. Am. Water Co., Docket C-20055616 (Opinion and Order entered July 10, 2006); Battle v. PECO Energy Co., Docket No. C-00003804 (Opinion and Order entered July 16, 2001).  
]  [9:  	Del Vecchio v. PPL Elec. Utils. Corp., Docket Z-01464793 (Opinion and Order entered September 13, 2005).  ] 


In determining whether the Complaint was filed within the three-year statute of limitations, I must determine the date at which Ms. Gregory knew or should have known that the charges from the Crowson Service Address were transferred to the Akron Service Address.  

Commission Regulations provide that failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.[footnoteRef:10]  The Complainant did not file a timely response to the new matter.  As a result, the new matter is deemed in default and the facts stated by PGW in its new matter are deemed admitted by the Complainant.   [10:  	52 Pa. Code § 5.63(b).
] 


The Respondent’s new matter demonstrates that the Complainant maintained gas service in her name at the Crowson Service Address from October 29, 2004 through June 30, 2010.[footnoteRef:11]  In addition, during that period she entered into three PGW-issued payment agreements and enrolled in PGW’s Customer Responsibility Program, indicating that she knew that she was responsible for gas service charges to her while she resided at that address.[footnoteRef:12]  Furthermore, on February 24, 2012, when the Complainant established gas service at the Akron Service Address, she was informed that the transfer of service included reactivating the balance from the Crowson Service Address.[footnoteRef:13]  Moreover, the new matter references subsequent occasions on which the Complainant re-affirmed or failed to dispute her liability for gas service provided in her name at the Crowson Service Address, including an informal complaint filed by her with the Commission’s Bureau of Consumer Services on October 26, 2016 at Docket No. 3488621 in which she requested a payment arrangement for a balance that included charges accrued at the Crowson Service Address.[footnoteRef:14]   [11:  	Answer ⁋ 8.]  [12:  	Answer ⁋ 9.]  [13:  	Answer ⁋ 11.]  [14:  	Answer ¶ 14.] 


PGW has established that the Complainant was or should have been aware of her liability for gas service provided in her name at the Crowson Service Address while she resided at that address and, at the latest as of February 24, 2012.  That date is more than three years prior to the filing of the Complaint.  Therefore, I shall grant the Respondent’s Preliminary Objection, dismissing the portion of the Complaint relating to those charges.  The case will proceed to the evidentiary hearing, as scheduled, on the issue of whether the Complainant is entitled to a payment arrangement.  
		
ORDER


		THEREFORE, 

		IT IS ORDERED:

1. That Philadelphia Gas Works’ Preliminary Objection seeking dismissal of the formal Complaint filed by Valerie Gregory at Docket No. F-2022-3033630 to the extent it relates to Ms. Gregory’s liability for gas service provided in her name at 5330 Crowson Street, Philadelphia, PA from October 29, 2004, through June 30, 2010, is granted.

2. That the formal Complaint filed by Valerie Gregory against Philadelphia Gas Works at Docket No. F-2022-3033630 is dismissed to the extent it relates to Ms. Gregory’s liability for gas service provided in her name at 5330 Crowson Street, Philadelphia, PA from October 29, 2004, through June 30, 2010.

3. That the November 1, 2022, hearing proceed as scheduled to address the Complainant’s request for a repayment arrangement in the formal Complaint at Docket No. F-2022-3033630.


Date:	October 26, 2022		/s/				
		Arlene Ashton
		Administrative Law Judge
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