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ORDER DENYING INFORMAL MOTION FOR 

ADMISSION OF ADDITIONAL EVIDENCE
This Order is issued pursuant to the authority granted to presiding officers under the regulations of the Commission at 52 Pa. Code §5.483.  
An evidentiary telephonic hearing in this case convened, pursuant to notice on October 25, 2022.  Present were the Complainant, Rebecca A. Bodnar, and counsel for PPL, Nicholas A. Stobbe, Esquire.  Also present was Holly Hankerson, a witness who testified on behalf of PPL.  During the course of the hearing, I asked Complainant about the nature of an electric space heater which Complainant uses to (essentially) dehumidify her basement.  That device had been referred to in the underlying Bureau of Consumer Services case at BCS Case No. 3841685, which case and determination predated the evidentiary hearing on October 25, 2022.
After the hearing had adjourned, a series of email exchanges took place beginning with Complainant emailing pictures of the space heater to Counsel for PPL and to myself.  Though not an attorney, Complainant was basically making an informal Motion for the filing of a late-filed exhibit.  I note that the Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  52 Pa. Code § 1.2.
Counsel for PPL, responding by email, objected to the Motion and the admission of the pictures as not in compliance with the Prehearing Order issued in this matter which required the prefiling of all proposed exhibits.  Counsel further argued that if the pictures are admitted then PPL would be prejudiced in that PPL had not had an opportunity to review the proposed exhibit prior to hearing so as to respond effectively to the same.

Complainant answered PPL’s argument with an email in which she explained that she was attempting to demonstrate the size of the heater, contending that this was a response to, “one of PPL’s main arguments,” and implying that if admission was denied, she would reiterate her Motion with the filing of Exceptions.
DISPOSITION
First, I would point out that presiding officers have broad discretion in the conduct of hearings as is set forth in the Commission’s procedural regulations at 52 Pa. Code, Subchapter F.  Specifically:

The presiding officer will have the authority specified in the act, subject to this title. This authority includes, but is not limited to, the power to exclude irrelevant, immaterial or unduly repetitive evidence, to prevent excessive examination of witnesses, to schedule and impose reasonable limitations on discovery and to otherwise regulate the course of the proceeding.
52 Pa. Code §5.483(a).


I would note also that the Complainant is appearing pro se (i.e. appearing on her own behalf) in this proceeding. Traditionally, the Commission has been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  It is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  Complainant has had that opportunity.


The Commission’s rule with respect to the admissibility of evidence is also clear:

§ 5.401. Admissibility of evidence.

 (a)  Relevant and material evidence is admissible subject to objections on other grounds.

 (b)  Evidence will be excluded if:

   (1)  It is repetitious or cumulative.

   (2)  Its probative value is outweighed by:

     (i)   The danger of unfair prejudice.

     (ii)   Confusion of the issues.

     (iii)   Considerations of undue delay or waste of time.
52 Pa. Code § 5.401.
The matter of the space heater was not one of PPL’s arguments.  It was a question raised by the presiding officer.  I did not request, nor did Complainant offer, a picture of the space heater at hearing.  The heater was verbally described by Complainant in some detail, and PPL did not argue that the space heater caused an increase in Complainant’s electric usage with a related increase in her bills.  Indeed, there is no basis for drawing such a conclusion on the basis of the evidence properly admitted at hearing, so the pictures are a counter-argument to an argument that was not raised.
With respect to PPL’s objection to the informal Motion for filing a late filed exhibit, it is not necessary to reach those arguments because I am denying Complainant’s Motion on grounds of both irrelevancy and lack of probative value.  That is, as explained above, the pictures are not relevant to the issues at hand, and their admission would serve no purpose in adjudicating that issue and would only cause confusion.
Finally, I would note that Complainant may have a flawed concept of the nature of Exceptions to an Initial Decision.  While Complainant might file a Petition for Interlocutory Review of this Order (See, 52 Pa. Code § 5.301 et seq.), Exceptions are limited to the scope of the (as yet to be written and served) Initial Decision.  Exceptions are not a vehicle for the attempted introduction of additional evidence both by the nature of Exceptions and given the fact that the record in this matter will be closed by that time. 

THEREFORE,

IT IS ORDERED:

1.
That Complainant’s informal Motion for the Admission of evidence post-hearing is denied for the reasons set forth in this Order.

Date:
October 26, 2022
______/s/________________________


Dennis J. Buckley
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