BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Carson DevCo, LLC					:
:
	v.						:	C-2022-3034935 (water)									:	C-2022-3034934 (wastewater)
The Pittsburgh Water and Sewer Authority		:
						
	

FIRST INTERIM ORDER
GRANTING RESPONDENT’S MOTION FOR CONSOLIDATION
AND REFERRING COMPLAINTS TO MEDIATION REVIEW

PROCEDURAL BACKGROUND

On September 1, 2022, Complainant Carson DevCo, LLC (DevCo) filed Formal Complaints with the Pennsylvania Public Utility Commission (Commission) against Respondent The Pittsburgh Water and Sewer Authority (PWSA or Authority) at Dockets Nos. C-2022-3034935 and C-2022-3034934, concerning the company’s water and wastewater/sewer service.  The Complaints at the two dockets are identical (collectively referred to in the singular as the Complaint).  On the Commission’s standard form,  DevCo checked the following boxes as the reasons for the company’s Complaint: 1) The utility is threatening to shut off my service or has already shut off my service; 2) I would like a payment agreement; and 3) Incorrect charges are on my bill.  Complaint ¶ 4.  In an attachment to the Complaint, DevCo alleges as follows. 

At all times material hereto, the sole occupant of the property in question was a dine-in restaurant know as Nakama Japanese Steakhouse & Sushi Bar (“the Restaurant”).  PWSA asserts that the meter located at the property was non-functioning or non-reporting from 3/25/2015 to 8/16/2021. As a result, PWSA asserts that there was a zero-consumption period during that time for which the Complainant was not charged for services.

PWSA assessed Complainant the sum of $55,150.14 representing previously unbilled water, wastewater conveyance and sewage treatment for service for the intervening period. The assessment was based on an estimated average monthly consumption of 56,000 gallons by using the nearest full meter reading period immediately preceding the period prior to 3/25/2015 (the  “Referenced Consumption Period”).

Complainant believes this assessment is too high, based upon faulty reasoning and results in an excessive billing amount.  The zero-consumption period represented by this billed amount includes a substantial period of time during which the Restaurant was either totally shut down due to COVID-19 restrictions issued by Gov. Wolf, the Mayor of the City of Pittsburgh, or the Allegheny County Health Departing, beginning on 3/19/20. . . .”

. . . .

The amount billed to the Complainant for this period is far in excess of the consumption and the bill should be reduced dramatically.

Complaint ¶ 4.  Attachment.  For relief, DevCo suggests it is seeking a Commission order reducing the amount of the company’s bill.  ¶ 5.

PWSA filed an Answer and Motion to Consolidate (Motion) on September 22, 2022.  PWSA, in pertinent part, admitted and denied the material allegations of the Complaint as follows:

Account Details 

(a) It is admitted that the Complainant received a make-up bill for $55,150.14 that included charges for previously unbilled water, wastewater conveyance, and sewage treatment services provided to the property from March 1, 2018 through August 4, 2021 and was calculated based on an average monthly consumption of 56,000 gallons. The average monthly consumption was determined to be 56,000 gallons by using the meter reading from the November 3, 2021 bill. PWSA did not use the meter reading from September 2021, immediately following meter replacement, because it was only a partial reading. Nor did PWSA use the first full reading following the meter replacement from October 2021 because it captured a period of high consumption in September 2021 for a total of 117,000 gallons, which was not an accurate reflection of Carson DevCo's usual or average monthly consumption.


(b) It is denied that the Complainant requested a payment arrangement for the make-up bill. By way of further response, PWSA alerted the Complainant in the explanatory letter sent on November 7, 2021 of the availability of payment plan options. Indeed, PWSA remains open to a reasonable payment arrangement, consistent with the Commission's regulations at 52 Pa. Code § 56.14.

(c) Upon reasonable investigation, PWSA is without information or knowledge sufficient to form a belief as to the occupancy of the property during the period from March 25, 2015 through August 16, 2021 and demands proof thereof, if relevant, at a hearing held in this matter.

(d) Upon reasonable investigation, PWSA is without information or 
knowledge sufficient to form a belief as to allegations concerning consumption levels during periods of mandatory closure and alleged partial operations and demands proof thereof, if relevant, at a hearing held in this matter. By way of further response, PWSA determined the average consumption or the period when the meter was not registering in a manner that was consistent with the Commission's regulations at 52 Pa. Code § 65.9(c). Indeed, PWSA declined to use the consumption for the meter reading preceding the non-registering period, which was 100,000 gallons and would have resulted in a higher average consumption for purposes of the make-up bill.  

Answer ¶ 4.

As relief, the Authority requested dismissal of the Complaint or in the alternative entry of an interim order directing the parties to hold a conference about resolving the case, that is, referral of the matter to the Office of Administrative Law Judge’s Mediation Unit.

In its Motion, the Authority avers in relevant part that the Complaints at Dockets Nos.  C-2022-3034935 and C-2022-3034934 are identical with respect to water service and wastewater/sewer service, and both services involve the same issues of facts and law.  Motion ¶ 5.  



The Authority further avers as follows:

6.	 Section 5.81(a) of the Commission’s regulations states that “[t]he Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer [also] may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.” 52 Pa.Code § 5.81(a).

Motion ¶ 6. 

On October 12, 2022, Devco filed a Response to the Motion, averring that the company “does not object to PWSA’s request for consolidation.”  Response ¶ 4.

DISCUSSION

Motion for Consolidation

		Considering the fact that DevCo’s Complaints at Docket Nos. C-2022-3034935 and C-2022-3034934 against the Authority are identical, and the Complaints involve common questions of law and fact, consolidation of the Complaints will reduce litigation costs and decision-making for the parties and the Commission.  Therefore, consolidation of the Complaints is warranted under the Commission’s regulation at 52 Pa.Code § 5.81(a).  Accordingly in the ordering paragraphs below the Complaints will be consolidated.

Mediation Request
		
[bookmark: _Hlk84944989]		Here, PWSA has requested that the Complaints be referred to mediation.  It is the 
policy of the Commission to encourage settlements.  52 Pa.Code § 5.231.  It is also Commission policy to encourage mediation during which the parties may attempt to resolve the case with the aid of a mediator.  52 Pa.Code §§ 69.391– 69.397.  The mediator, a neutral staff member within the Mediation Unit of the Commission’s Office of Administrative Law Judge, does not give advice, represent any party, evaluate, or decide a case.  Instead, the mediator assists the parties in their efforts to come to an agreement thereby avoiding the time, expense, and uncertainty of litigation.  These identical cases appear to be appropriate for mediation.  Accordingly, the cases will be referred to the Commission’s Mediation Unit for mediation review. 

CONCLUSIONS OF LAW

		1.	The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa.Code § 5.103

		2.	The Commission or presiding officer, with or without a motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.  52 Pa.Code § 5.81(a).

		3.	It is the policy of the Commission to encourage settlements.  52 Pa.Code § 5.231. 

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That The Pittsburgh Water and Sewer Authority’s Motion to Consolidate the Formal Complaints at Docket Nos. C-2022-3034935 and C-2022-3034934 is hereby granted.

		2.	That the Complaint of Carson DevCo, LLC against The Pittsburgh Water and Sewer Authority at Docket No. C-2022-3034934 is consolidated with the Complaint of DevCo, LLC against The Pittsburgh Water and Sewer Authority at Docket No. C-2022-3034935.

		3.	That the consolidated Complaints be and are hereby referred to the Commission’s Mediation Unit for the Commission’s mediation review process.

	4	That in the event the parties are unable to resolve this matter with the 
assistance of the mediator, the consolidated Complaints shall be scheduled for an evidentiary hearing before the undersigned presiding officer.
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