BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Gregory J. Myers 					:
							:
	v.						:		C-2022-3035609
							:
PPL Electric Utilities Corporation 			:



ORDER
GRANTING IN PART AND DENYING IN PART PRELIMINARY OBJECTIONS

Introduction

On September 8, 2022, Gregory J. Myers filed a formal complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (PPL), docket number C-2022-3035609.  In his complaint, Mr. Myers averred, among other things, that PPL violated the terms of a right of way agreement which requires PPL to selectively clear all non-compatible species and that the compatible species shall be permitted to remain.  Mr. Myers stated that, rather than selectively clearing non-compatible species, PPL applied herbicide using a fire hose type sprayer that killed large swaths of vegetation.  Mr. Myers discussed prior complaints he filed regarding this matter that were resolved via settlement.  For this case, Mr. Myers requested PPL be directed to purchase 30 replacement trees and make a financial payment to him.  Mr. Myers also explained in his complaint his prior attempts to resolve this matter with the utility.

On October 17, 2022, PPL filed an answer with new matter in response to Mr. Myers’ complaint.  In its answer, PPL admitted or denied the various averments made in the complaint.  In particular, PPL admitted, among other things, that it holds a right of way over a portion of Mr. Myers’ property and that PPL applied herbicides on June 7, 2021.  PPL denied, however, that the herbicide application was not targeted at incompatible species or that the herbicide application killed large swaths of vegetation.  PPL also denied that Mr. Myers is entitled to the relief he requested but admitted that Mr. Myers’ two prior complaints were resolved via certificates of satisfaction, the terms of which speak for themselves.

Also on October 17, 2022, PPL filed preliminary objections in response to Mr. Myers’ complaint.  In its preliminary objections, which were accompanied by a notice to plead, and as discussed further below, PPL made three arguments.  First, PPL argued that Mr. Myers’ request for damages should be dismissed because the Commission has no power to award damages.  Second, PPL argued that Mr. Myers’ averments about prior settlement agreements between he and the Company should be stricken from the complaint as impertinent matter.  Third, PPL argued that Mr. Myers’ allegations about PPL’s purported violation of the right of way agreement should be dismissed because the Commission lacks subject matter jurisdiction over such claims.  PPL concluded by requesting that its preliminary objections be granted.

On October 28, 2022, Mr. Myers filed an answer to PPL’s preliminary objections.  In his answer, Mr. Myers first argued that PPL’s preliminary objections were untimely.  With regard to PPL’s preliminary objection pertaining to damages, Mr. Myers acquiesced and noted that the request for damages were added to the complaint out of frustration with PPL.  With regard to PPL’s preliminary objection regarding striking references to settlement discussions, Mr. Myers argued that those portions of his complaint should not be stricken because the settlements were not fully implemented as PPL said they would be.  With regard to PPL’s arguments that the Commission lacks subject matter jurisdiction over right of way agreements, Mr. Myers argued that his previous complaints did not preclude discussions regarding settlement.  Mr. Myers also responded specifically to each paragraph averred by PPL in its preliminary objections.  Mr. Myers concluded that PPL’s preliminary objections should be rejected and attached a copy of the right of way to his answer.

On October 29, 2022, Mr. Myers filed a reply to PPL’s answer to the complaint.  Commission regulations do not allow for replies to answers.  52 Pa. Code § 5.1.  Therefore, this filing will not be considered at this time.

By call-in telephonic hearing notice dated November 8, 2022, this case was assigned to Administrative Law Judge Charece Z. Collins and an evidentiary hearing was set for Tuesday, January 10, 2023 at 10:00 a.m.  By Judge Change notice dated November 10, 2022, the matter was reassigned to me and the hearing was changed to January 25, 2023 at 10:00 a.m.  

The preliminary objections filed by PPL are ready for disposition.  For the reasons discussed below, the preliminary objections will be granted in part and denied in part and Mr. Myers’ complaint will move forward to a hearing on the remaining issues.

Legal Standard

Section 5.101 of the Commission’s rules of administrative practice and procedure provides for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Mr. Myers and should dismiss the complaint only if it appears that Mr. Myers would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

It is against this legal backdrop that PPL’s preliminary objections will be disposed.

Preliminary Objection Number 1

In its first preliminary objection, PPL argued that Mr. Myers’ request for damages should be dismissed because the Commission has no power to award damages.  PPL noted that it is well established that the Commission does not have authority to order a public utility to pay damages as requested by Mr. Myers and that the request is therefore impertinent matter that should be stricken.  As noted above, in his answer to the preliminary objections, Mr. Myers has agreed to strike this portion of his complaint.

		When viewing the complaint in the light most favorable to Mr. Myers and accepting as true all well pleaded material facts in the complaint, as well as every reasonable inference from those facts, as is required when disposing of the preliminary objections filed by PPL, it is clear that Mr. Myers’ request for damages should be stricken from the complaint.  

It is well settled that the Commission may not exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth 1992).  As a creation of the legislature, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 383 A.2d 791 (Pa. 1977).  The statutory array of Commission remedial and enforcement powers does not include the power to award damages to a private litigant for breach of contract by a public utility.  Id. at 794.  

As a result, PPL’s first preliminary objection will be granted and Mr. Myers’ request for damages will be stricken from the complaint.

Preliminary Objection Number 2

		In its second preliminary objection, PPL argued that the averments made by Mr. Myers in his complaint about prior settlement agreements between PPL and Mr. Myers should be stricken from the complaint.  PPL cited to Rule 408 of the Pennsylvania Rules of Evidence which bars the admission of evidence regarding settlements.  PPL also noted that Pennsylvania courts have granted preliminary motions to strike averments about settlements from complaints because such averments are impertinent matter.  In response, Mr. Myers argued that the settlements were not fully implemented as PPL agreed they would be.

		When viewing the complaint in the light most favorable to Mr. Myers and accepting as true all well pleaded material facts in the complaint, as well as every reasonable inference from those facts, as is required when disposing of the preliminary objections filed by PPL, it does not appear that the portions of Mr. Myers’ complaint regarding prior settlements should be stricken as impertinent matter because they reference past settlements.  Therefore, PPLs second preliminary objection will be denied.

PPL is correct that, in general, settlement discussions and terms agreed upon as a result of those discussions are generally considered to be confidential.  Treating such discussions and any ensuing agreements as confidential encourages the free flow of communications during those discussions.  If discussions during settlements and any resulting agreements were not treated confidentially, parties would be less likely to engage in settlement discussions or put forth significant efforts to reach a settlement.  Doing so would be contrary to Commission policy that encourages settlements.  52 Pa. Code § 69.401.  

In this situation, however, Mr. Myers averred in the instant complaint that PPL is not complying with the terms agreed upon in the prior settlements.  Mr. Myers uses the terms of the prior settlement as a guide in requesting the relief he seeks by filing the instant complaint.  The terms of the prior agreement are not impertinent matter, as PPL contends, but are essential elements of the instant complaint.  Although the references to the prior settlements may not be admissible as evidence in this or any other proceeding, which can be determined if and when they are moved into the record, it is not unreasonable that those references in the complaint not be stricken on a preliminary basis since the very basis of Mr. Myers’ complaint is that PPL is not abiding by the agreement and Mr. Myers seeks an order from the Commission directing PPL to do so.  The Commission would not be able to give Mr. Myers his full due process rights in this case if Mr. Myers were unable to reference the terms of past settlements he avers PPL is not adhering to, especially since those averments must be accepted as true when disposing of PPL’s preliminary objection.  Denying PPL’s second preliminary objection is also consistent with the authority of the presiding officer to regulate the course of the proceeding.  See, 52 Pa. Code § 5.483(a).  

The restriction on the use of settlement discussions and the results of those discussions beyond the case from they arise is better aimed at use in proceedings involving other parties where parties may use the settlement to get the same or similar result in that other proceeding.  Here, Mr. Myers is using the settlement discussion and results involving the same circumstances from which they arise.  Parties must be able to use those discussions and resulting settlement to enforce the terms of the settlement or else there would be no incentive to enter into a settlement in the first place.  Mr. Myers must be able to reference the prior settlement discussions and the results of those discussions in order to prosecute the instant complaint and can do so without impacting PPL’s rights or the Commission’s policy that promotes settlement.

		As such, PPL’s second preliminary objection will be denied.

Preliminary Objection Number 3

		In its third preliminary objection, PPL argued that Mr. Myers’ allegations regarding purported violations of the right of way agreement should also be dismissed because the Commission lacks subject matter jurisdiction over such claims.  PPL argued that, as a creature of the legislature, the Commission has only those powers which are expressly conferred upon it by the Legislature and those powers which arise by necessary implication.  PPL added that it is well established that the Commission lacks authority to adjudicate real property rights as such disputes are within the exclusive jurisdiction of the courts of common pleas.  In response, Mr. Myers argued, among other things, that his complaint pertains to service quality and that PPL did not have any objections when issues pertaining to the right of way were previously litigated.

		When viewing the complaint in the light most favorable to Mr. Myers and accepting as true all well pleaded material facts in the complaint, as well as every reasonable inference from those facts, as is required when disposing of the preliminary objections filed by PPL, it is does not appear that Mr. Myers would not be entitled to any relief as a matter of law or that a hearing is not necessary with regard to issues raised in his complaint that pertain to the right of way.  Therefore, the third preliminary objection filed by PPL will be denied.

		In his complaint, Mr. Myers averred that “rather than selectively clearing non-compatible species, PPL applied herbicide using a fire hose type sprayer which killed large swaths of vegetation management to include compatible shrubs,” among other things.  Mr. Myers added that “invasive non-native weeds such as Mile-a-Minute have now grown in all the barren sprayed areas.”  These averments pertain to vegetation management and must be accepted as true for purposes of disposing of PPL’s preliminary objection.  The Commission has jurisdiction over a utility’s vegetation management practices, regardless of whether those vegetation management practices occur within or outside a right of way.

In West Penn Power Company v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth 1990) (West Penn), the Commonwealth Court stated:

Although West Penn has a right of way agreement dated December 11, 1948, which permits West Penn ‘to cut and trim or remove trees and shrubbery whenever necessary …’ we agree with the commission that substantial evidence exists to support the finding that West Penn failed to conduct the right of way vegetation management on Brown’s property in a reasonable manner.

* * * *

Although the right of way agreement permits West Penn to engage in vegetation maintenance, section 1501 of the Code requires public utilities to provide service which is adequate, efficient, safe and reasonable.

Id. at 77 (affirming the Commission’s decision to impose a fine on the utility for the removal of 74 trees from a customer’s property).  The Court noted that the Public Utility Code defines “service” as “any and all acts done, rendered or performed, and any and all things furnished or supplied, and any and all facilities used, furnished or supplied by public utilities.”  Id., citing, 66 Pa.C.S. §102.

		The Court concluded that: “The PUC is correct in concluding that vegetation maintenance is a service and that West Penn’s clearing of the entire 40 foot right of way and West Penn’s removal of trees outside of the right of way did not constitute reasonable and adequate service.”  Id.; see also, PECO Energy Company v. Township of Upper Dublin, 922 A.2d 996 (Pa. Cmwlth 2007)(Commission possesses the sole authority to regulate a public utility’s vegetation management practices in its service territory) and Popowsky v. Pa. P.U.C., 653 A.2d 1385 (Pa. Cmwlth 1985)(vegetation maintenance constitutes a utility service and must be performed in a safe, adequate, reasonable and efficient manner); see, 66 Pa. Pa.C.S. § 2802(20) (“Since continuing and ensuring the reliability of electric service depends on adequate generation and on conscientious inspection and maintenance of transmission and distribution systems, the independent system operator or its functional equivalent should set, and the commission shall set through regulations, inspection, maintenance, repair and replacement standards and enforce those standards”).  The Court noted, in part, that “public utility service embraces vegetation management.”  Id.; see also, Yanling Chen and Jianming Hu v. Metropolitan Edison Co., Docket No. C-2013-2397061 (Opinion and Order entered Nov. 5, 2015) (noting that the company did not act unreasonably when it removed the trees in question); Roger McCall v. Pennsylvania Electric Co., Docket No. C-2009-2105240 (Opinion and Order entered June 7, 2010) (company’s excessive trimming violated Section 1501).

		As a result, the Commission has authority to determine whether PPL’s alleged actions spraying herbicide on Mr. Myers’ property violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.  PPL’s third preliminary objection will be denied.  When accepting as true the averments made by Mr. Myers in his complaint, it is not clear that he is not entitled to any relief and that PPL is entitled to judgment as a matter of law with regard to PPL’s vegetation management activities in the right of way.

Arguments Regarding Timeliness

		In his answer to PPL’s preliminary objection, Mr. Myers argued that PPL’s preliminary objections should be stricken because they are untimely.  Mr. Myers references Section 5.61 of the Commission’s regulations to argue that answers to complaints shall be filed within 20 days after the date of service.  PPL did not file a response to this argument.  However, Mr. Myers’ argument will be rejected.

		Mr. Myers’ complaint was dated September 8, 2022 but, according to the Commission’s internal document control system, the complaint was not served on PPL until September 23, 2022.  Preliminary objections in response to complaints or other pleadings are due within twenty (20) days of the date of service of the formal complaint.  52 Pa. Code § 5.101(d).  In this case, the twenty (20) day answer period expired on October 13, 2022.  However, it is not unreasonable to allow for an additional three days to file a response under the “mailbox rule.”  Furthermore, because October 16, 2022 is a Sunday, by filing its preliminary objections on October 17, 2022, PPL’s preliminary objections are timely.  

In addition, the Commission’s regulations allow for the liberal construction of its regulations to allow for the “just, speedy and inexpensive determination of every action or proceeding” and that “the Commission or presiding officer at any stage of an action or proceeding may disregard an error of defect of procedure which does not affect the substantive rights of the parties.”  52 Pa. Code § 1.2(a).  Mr. Myers’ substantive rights have not been affected by any delay in the date that PPL filed its preliminary objections.  Therefore, to the extent that PPL’s preliminary objections were filed beyond the date allowed by the Commission’s regulations, which is not clear, such a delay is not unreasonable under the Commission’s liberal construction of its regulations.

As such, Mr. Myers’ arguments that PPL’s preliminary objections should be denied because they are untimely will be rejected.

Conclusion

		In conclusion, PPL’s preliminary objections will be granted in part and denied in part.  PPL’s preliminary objection seeking to strike Mr. Myers’ request for damages in his complaint as impertinent matter will be granted.  PPL’s preliminary objections seeking to strike the averments in Mr. Myers’ complaint regarding past settlements and dismissing Mr. Myers’ arguments regarding the right of way will be denied.  The remaining issues raised in the complaint will proceed to a hearing scheduled for January 25, 2023 at 10:00 a.m.  

Mr. Myers is advised, however, that the standard for disposing of preliminary objections is different than the standard for sustaining a complaint.  To sustain his complaint, Mr. Myers will have the burden of proving by a preponderance of the evidence that PPL is responsible or accountable for the problem described in the complaint and that such actions are a violation of the Public Utility Code, a Commission order or a Commission regulation.  This is a higher standard than used to determine whether a complaint should be dismissed prior to a hearing on a preliminary basis.  In the meantime, however, Mr. Myers’ complaint will not be dismissed on a preliminary basis.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. [bookmark: _Hlk108075181]That the preliminary objections filed by PPL Electric Utilities Corporation on October 17, 2022, at docket number C-2022-3035609 are granted in part and denied in part.

1. That the preliminary objections filed by PPL Electric Utilities Corporation on October 17, 2022, at docket number C-2022-3035609 are granted with regard to the requests for damages made in the complaint.

1. That the preliminary objections filed by PPL Electric Utilities Corporation on October 17, 2022, at docket number C-2022-3035609 are denied with regard to the averments in the complaint regarding past settlements and the right of way.

1. That the formal complaint filed by Gregory J. Myers against PPL Electric Utilities Corporation on September 8, 2022, shall proceed to a hearing on issues over which the Commission has jurisdiction on January 25, 2023 at 10:00 a.m.

Date:	November 21, 2022			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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