BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Donald Cancelmo 					:		C-2022-3035883
							:		
v.					:		
							:
PECO Energy Company				:



INTERIM ORDER 
GRANTING PECO’S PRELIMINARY OBJECTION AND 
ORDERING AN AMENDED COMPLAINT

		On October 3, 2022, Donald Cancelmo (Complainant or Mr. Cancelmo) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, Company, or Respondent) using the Formal Complaint form.  He checked the “Other” box as the reason for his complaint.  Mr. Cancelmo avers that PECO’s Neighborhood Pilot Natural Gas Project issues pricing credits based on a pricing credit structure that is “flawed and subject to gaming of the system.”  He argues that “issuing price discounts based on the number of appliances one indicates they intend to hook up to gas can be gamed.”  He further argues “issuing price discounts to homeowners with higher square foot homes because they will consume more gas is grossly unfair, benefitting the more affluent, and seems to contradict PECO’s other conservation efforts.”  He argues, “These questionable practices have resulted in very large differences in the costs being born by homeowners in adjoining neighborhoods, discouraging participation in the program.”  As relief, he argues these practices should be discontinued, and he proposes a “more equitable way to allocate the costs of this initiative.”  Mr. Cancelmo then details how his new methodology would work and how the costs would be calculated.  

		On October 25, 2022, PECO filed an Answer and New Matter to the Complaint, as well as a Preliminary Objection.  In its Answer, PECO avers the structure and funding for its Neighborhood Pilot Natural Gas Program (Pilot Program) has been reviewed and approved by the Commission in PECO’s 2020 gas rate case.  PECO further avers participation in the Pilot Program is voluntary and is not required to maintain service with PECO.  PECO explains that the structure of PECO’s Energy Pilot Program has been approved and is outlined for the public in its Natural Gas Tariff, in its Natural Gas Pilot Rider.  As such, PECO argues the Complaint is “moot” and “without merit.”  

		In its New Matter, PECO argues the Commission lacks jurisdiction to address the financial structure of a previously approved Neighborhood Gas Pilot Program in the context of a proceeding on a Formal Complaint after the Pilot Program has been approved in a separate proceeding.  PECO argues the Complaint fails to raise any claim for which relief can be granted and must be dismissed. 

		In its Preliminary Objection, PECO argues the Complaint is legally insufficient because the Commission has previously approved the Pilot Program’s design and cost structure as part of its Final Decision in Docket No. R-2020-3018929 (2020 Rate Case), finding the Pilot Program was “just and reasonable.”  PECO avers the Commission’s Final Order in the 2020 Rate Case has the weight of law unless the PUC changes it in response to a petition for reconsideration, or it is successfully challenged in court.  

		PECO further argues that its customers have a right to participate in the gas ratemaking process and can do so by filling out a complaint form, completing the Commission’s objection/comment form, or by voicing their opinions and giving testimony.  

		PECO maintains that the cost structure for the Pilot Program is complete, and the Complaint should be dismissed because it fails to set forth an allegation that PECO violated the Public Utility Code, the regulations of the PUC, or PECO’s Tariff, as required by 52 Pa. Code § 5.22(a)(4). 

		The Preliminary Objection was attached to a Notice to Plead.  Complainant did not file a response to the Preliminary Objection.  It is now appropriate to rule on the Preliminary Objection. 

Discussion

		Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:1]  Pursuant to Section 5.101(a)(4) a party may object to a pleading due legal insufficiency.[footnoteRef:2]  The moving party may not rely on its own factual assertions but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.[footnoteRef:3]  However, the Commission need not accept as true conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion.[footnoteRef:4]  [1:  	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
]  [2:  	52 Pa. Code § 5.101(a)(1). 
]  [3:  	County of Allegheny v. Cmwlth. of Pa., 490 A.2d 402 (Pa. 1985).
]  [4:  	Stanton-Negley Drug Co. v. Dep’t of Pub. Welfare, 927 A.2d 671, 673 (Pa. Cmwlth. 2007).
] 


		The Commission, as a creation of the General Assembly, only has the powers and authority granted to it by the General Assembly and contained in the Public Utility Code.[footnoteRef:5]  The Commission must act within and cannot exceed, its jurisdiction.[footnoteRef:6]  Jurisdiction may not be conferred by the parties where not exists.[footnoteRef:7]   [5:  	Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937, Opinion and Order (May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).
]  [6:  	City of Pittsburgh v. PUC, 43 A.2d 348 (Pa.Super. 1945).
]  [7:  	Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).
] 


		Furthermore, the Commission’s rules provide, “A person complaining of an act done or omitted to be done by a person subject to the jurisdiction of the Commission, in violation, or claimed violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission, may file a formal complaint with the Commission.”[footnoteRef:8] [8:  	52 Pa. Code § 5.21 (emphasis added). ] 


		In the instant matter, Complainant’s claims essentially are that the current Pilot Program is inequitable, flawed, and susceptible to “gaming.”  As correctly stated by PECO, the Commission has already determined the current design and cost structure to be “just and reasonable” as part of the 2020 Rate Case.  I do not see anywhere in the Complaint where Complainant makes any claim or allegation that PECO has violated the Public Utility Code, the regulations of the PUC, or PECO’s Tariff, as required by 
52 Pa. Code § 5.22(a)(4).  

		Therefore, consistent with the Ordering Paragraphs below, Complainant is hereby ordered to file an Amended Complaint with the Public Utility Commission’s Secretary’s Bureau clearly identifying: (1) a statute of the Public Utility Code allegedly violated by PECO, or (2) a Commission regulation, order, or Tariff provision allegedly violated by PECO.  Complainant’s failure to file an Amended Complaint or one that that makes such an allegation may result in dismissal of the Complaint.  

		THEREFORE, 

		IT IS ORDERED:

		1.	That the Preliminary Objection filed by Philadelphia Gas Works is granted such that Complainant shall file an Amended Complaint with the Pennsylvania Public Utility Commission’s Secretary’s Bureau by December 12, 2022, that clearly identifies: (1) a statute of the Public Utility Code allegedly violated by PECO, or (2) a Commission regulation, order, or Tariff provision allegedly violated by PECO.  

		2.	Complainant’s failure to file an Amended Complaint as ordered by Ordering Paragraph 1 may result in dismissal of the Complaint.  

		3. 	That PECO Energy Company shall file an answer and/or other responsive pleading or motion by December 21, 2022.


Date:  December 1, 2022						/s/		
							Emily I. DeVoe
							Administrative Law Judge
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