BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Elaine Mickman	:		
		:			
	v.	:			C-2022-3036040	
		:			
PECO Energy Company	:		



ORDER
DENYING PRELIMINARY OBJECTION OF PECO ENERGY COMPANY


On October 12, 2022, Elaine Mickman (Complainant or Ms. Mickman) filed a Formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant alleges, inter alia, that PECO failed to administer its Low-Income Usage Reduction Program (“LIURP”) properly and thus, followed discriminatory practices when it refused to make needed repairs at her property.

On November 1, 2022, PECO filed an Answer to the Complaint.  In its Answer, PECO either admitted or denied the various averments of the Complaint.  In particular, PECO averred that the Complainant was advised that there was a cracked drain pipe leaking sewage into her basement and remediation of this hazardous condition must be completed by the Complainant before additional inspections and/or repairs could be made to the basement.  

		On November 2, 2022, PECO filed a Preliminary Objection with an attached Notice to Plead.  In its Preliminary Objection, PECO averred that: “In essence, the Complainant is requesting that the Commission classify remediation of sewage, which was identified in the Complainant’s basement, as an incidental repair.”  PECO further averred that sewage remediation is beyond the scope of the LIURP program, therefore, the Complaint should be dismissed as it fails to set forth a violation of PECO’s tariff, the Public Utility Code, or a Commission Order or regulation as required by 52 Pa. Code §5.22(a)(4).

		By Initial Call-In Telephonic Hearing Notice dated November 8, 2022, a telephonic hearing was scheduled for January 5, 2023, and the matter was assigned to me.  

On November 14, 2022, the Complainant filed an Answer to PECO’s Preliminary Objection averring that she was never advised by PECO that there was sewage leaking into her basement.  
 
		PECO’s Preliminary Objection is now ready to be ruled upon.  For the reasons discussed below, the Preliminary Objection will be denied, and the case will proceed to a hearing.  

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure provide for the filing of Preliminary Objections.  52 Pa. Code § 5.101.  The Commission’s Rules provide, in relevant part:

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

	(7)  	Standing of a party to participate in the proceeding.

* * *
		52 Pa. Code § 5.101(a).  

[bookmark: _Hlk31626734]When deciding preliminary objections, the Commission must accept as true all well pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts. County of Allegheny v. Commonwealth, 490 A. 2d 402 (Pa. 1985); Commonwealth v. Bell Tel. Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the pleadings in the light most favorable to the nonmoving party and should dismiss a pleading only if it appears that the nonmoving party would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Pennsylvania Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979). “For purposes of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] … admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.” Marinoff v. Bell Tel. Co. of Pa., 75 Pa. PUC 489, 491 (1991).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997)(emphasis added).  

		In this case, there is at least one clearly disputed question of fact.  The Complainant alleges that she was never informed about a sewage leak in her basement and PECO contends the opposite.  Moreover, while PECO claims that “[i]n essence,” the Complainant is requesting that the Commission classify remediation of sewage as an incidental repair, nowhere in the Complaint does Ms. Mickman specifically make this request.  

		The Commission must view the Complaint in the light most favorable to the Complainant and should dismiss the Complaint, or portions of it, only if it appears that the Complainant would not be entitled to relief under any circumstance as a matter of law.  Here, Ms. Mickman alleges that PECO failed to administer LIURP properly.  When viewing these averments as true for purposes of the Preliminary Objection, it is clear that recovery or relief would be possible for the Complainant.  

		Based on the foregoing, I conclude that PECO has failed to show that the Complainant would not be entitled to relief under any circumstance as a matter of law.  

		THEREFORE, 

		IT IS ORDERED:

That the Preliminary Objection of PECO Energy Company in response to the Complaint of Elaine Mickman at Elaine Mickman v. PECO Energy Company, Docket No. C-2022-3036040, is denied.  


Date:  December 8, 2022  		/s/			
		F. Joseph Brady 
		Administrative Law Judge
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