BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Fayez Salib					:
						:
	v.					:			C-2022-3033951
						:
IGS Energy Supply, Inc.			:
d/b/a IGS Energy				:



ORDER GRANTING PRELIMINARY OBJECTIONSAND DIRECTING COMPLIANCE WITH THE COMMISSION’S PROCEDURAL RULES AND REGULATIONS

[bookmark: _Hlk121811940][bookmark: _Hlk121812023]		This Order grants the Preliminary Objections of IGS Energy Supply, Inc. (IGS) to the request for the award of damages made in the formal Complaint filed by Fayez Salib on behalf of Sphinx of PA, Inc., d/b/a King Tut Convenience (Sphinx or Complainant).  As explained, below, the Commission has no authority to award damages.

		This Order also directs Sphinx, as an incorporated entity, to retain counsel to prosecute its Complaint in conformity with the Commission's regulations.

		Finally, this Order holds in abeyance a ruling on the Motion in Limine filed by IGS.

HISTORY
		
		On July 21, 2022, Fayez Salib filed a formal Complaint with the Commission at Docket No. C-2022-3033951 on behalf of Sphinx of PA, Inc., d/b/a King Tut Convenience.[footnoteRef:1]  The Complaint alleged misbilling for electric generation supply service against Interstate Gas Supply, Inc., d/b/a IGS Energy and alleged that attempts to resolve that dispute had not been adequately addressed by IGS’ employees. [1:  	The corporate identity of the Complainant is clear on the face of the filed Complaint.] 


		On August 2, 2022, IGS filed an Answer and New Matter (the latter properly endorsed with a Notice to Plead) in which IGS denied any violation of the Public Utility Code (Code) or the rules and regulations of the Commission.

		In its New Matter, IGS averred that Complainant is a distribution customer of PPL Electric Utilities, Inc., served under Rate GC3- Large General Service and that Complainant had engaged the services of a broker, Achieve Energy Services, to procure electric generation supply service for Complainant.  IGS was, at the time of the allegations set forth in the Complaint, Complainant’s electric generation supplier (EGS).  IGS specifically objected to Complainant’s request for a refund of disputed charges, asking that the Complaint be dismissed as the Commission is without the authority to order such a refund. 

		Complainant filed no Answer or responsive pleading to the New Matter.

		Also on August 2, 2022, IGS filed Preliminary Objections to the Complaint asking that the Complaint be dismissed for legal insufficiency as the Commission is without the authority to award damages or to order the refund that Complainant requests.  IGS concedes that Complainant makes allegations with respect to inadequacy of service, but denies those allegations.

		The Preliminary Objections were properly endorsed with a Notice to Plead, but Complainant filed no Answer or responsive pleading to the New Matter.

		On October 24, 2022, a Prehearing Order was issued.

		On November 3, 2022, a corrected hearing Notice was issued setting January 24, 2023, as the date for an Initial Telephonic Hearing in this case.

		Also on November 3, 2022, IGS filed a Motion in Limine seeking to limit the evidence that Complainant might attempt to introduce at hearing on the basis of Complainant’s alleged failure to adequately respond to IGS’s discovery requests.
		The Motion in Limine was endorsed with a Notice to Plead, but Complainant filed no Answer or responsive pleading to the Motion.

DISCUSSION

		This Order provides a ruling on the Preliminary Objections filed by IGS but also addresses the issue of Complainant’s representation and holds in abeyance a ruling on the Motion in Limine filed by IGS.

1. Ruling on Preliminary Objections

		In its Preliminary Objections, IGS objects to Complainant’s request for the award of damages or that the Commission order a refund in this case.  Even if Complainant was represented by counsel (about which more, below) and had filed an Answer to the Objection, IGS is correct that the Commission is without authority to award damages.  It is well established as a matter of law that the Commission does not have the authority to order a public utility to pay monetary damages. See Byer v. Peoples Natural Gas Co., 380 A.2d 383 (Pa. Super. 1977) (holding that the Commission does not have the authority to award damages); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977) (holding that the Commission does not have the authority to award damages), DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  While a Commission Administrative Law Judge may impose a civil penalty on a utility if warranted, those funds will go to the state General Fund, not to a Complainant.

		The Preliminary Objections of IGS are, therefore, sustained with respect to the issue of damages.





2. Representation of a Corporation Before the Commission

		On the face of the Complaint filed in this matter, the entity being served by IGS is: “Sphinx of PA, Inc. (King Tut Convenience).”  This is also the entity listed on the customer bills attached to the Complaint.

		In its Answer to the Complaint at Paragraph 8, IGS points out that Complainant, as a corporation, must be represented by counsel.  Again, IGS is correct as a matter of law.  This requirement was also set forth in the October 24, 2022, Prehearing Order in this case:

5.	If you are a partnership, corporation, trust, association, or governmental agency or subdivision, an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted pro hac vice, must represent you in this proceeding.  

Prehearing Order at 2.

		As the Complainant in this proceeding is a corporation—the filing of the Complaint by an individual notwithstanding—Complainant must be represented by counsel as required by the regulations of the Commission at 52 Pa. Code §§ 1.21-1.23.  Mr. Salib, who filed the Complaint, is not an attorney and may not represent Complainant in litigation.  Without representation by counsel, Complainant may not proceed with the litigation of its Complainant. Further, Complainant must timely obtain counsel in conformity with the terms of this Order.  Failure to abide by this requirement will be failure to comply with the order of a presiding officer, which would be grounds for the dismissal of a Complaint.  “A presiding officer's orders must be complied with, and a lack of compliance presents a sufficient basis to dismiss a complaint.”  Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027978 (Order entered March 3, 2003); Snyderville Community Development Corp. v. PGW, Docket No. C-20055032 (Order entered July 31, 2006); Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).  


3. Ruling on Motion in Limine Held in Abeyance

		It is not altogether clear to me why IGS chose to file a Motion in Limine in a discovery matter.  Without addressing the merits of the Motion, itself, I note that Motions in Limine are not specifically addressed in the Commission’s procedural regulations at 52 Pa. Code, Chapter 5, though the filing of such a Motion is not altogether unknown and appears to be at least generally contemplated under the rule on Motions at 52 Pa. Code § 5.103.  That being said, I question whether a more appropriate filing specifically contemplated under the Commission’s regulations may not have been a Motion to Compel followed, if necessary, by a Motion for Sanctions under the provisions of 52 Pa. Code §§ 5.371-5.372.

		As a Motion in Limine has been filed, the Pennsylvania Rules of Evidence can provide guidance: Under the Pennsylvania rules of evidence, Pa. R.E. 103(a)(1) specifically refers to Motions in Limine.  Motions in Limine, if granted, permit a trial court to make rulings on evidence prior to trial or at trial but before the evidence is offered.  Such motions can expedite the trial and assist in producing just determinations, though care must be taken to avoid pretrial suppression of evidence.  In this sense, I note again that Complainant is not yet represented by counsel

		A ruling on IGS’s Motion in Limine is, therefore, held in abeyance until Complainant timely retains counsel consistent with the terms of this Order, who will be afforded an opportunity to Answer the Motion.


		THEREFORE,
		IT IS ORDERED:

		1.	That the Preliminary Objections filed by IGS Energy Supply, Inc. are granted as the Commission is without authority to award damages.

		2.	That Sphinx of PA, Inc., d/b/a King Tut Convenience, is required to secure representation by counsel in conformity with the Commission’s procedural requirements by no later than January 13, 2023.

		3.	That a ruling on IGS’s Motion in Limine is held in abeyance until such time as counsel for Complainant has been afforded an opportunity to review and respond to the same.

		4.	That the evidentiary hearing scheduled for January 24, 20223, is cancelled.


Date:	December 13, 2022	______/s/________________________
		Dennis J. Buckley
		Administrative Law Judge
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