BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of the Department of Transportation	:		A-2020-3020667
of the Commonwealth of Pennsylvania for approval	:
to alter the crossings where State Route 3104 crosses,	:
above grade, the tracks of CSX Transportation Inc.	:
(DOT 584 825 U), Norfolk Southern Railway 	:
Company (DOT 507 455 K), and the Pittsburgh and 	:
Ohio Central Railroad Company (DOT Unknown) in 	:
the City of Pittsburgh, Stowe Township and McKees 	:
Rocks Borough, Allegheny County.			:



PREHEARING ORDER ON REMAND 

Telephonic Hearing

		A further telephonic hearing on remand in this case is scheduled Tuesday, May 9, 2023, at 10:00 a.m.  The hearing will be conducted by the undersigned presiding officer, Administrative Law Judge Conrad A. Johnson (ALJ).

		To participate in the hearing, you must dial the toll-free number listed below.  You will be prompted to enter a PIN number, which is also listed below.  You will be asked to speak your name and then the telephone system will connect you to the hearing.  If you have any person(s) you want present during the hearing, you must provide them with the telephone number and PIN number.  
			Toll-free Bridge Number:  1-866-566-0826
			PIN Number:  76982683

You must call into the hearing on the scheduled day and time.  You will not be called by the ALJ.  You must participate in the telephonic hearing.  If you fail to do so, your case will be dismissed.  


Procedural Background

On July 2, 2020, the Pennsylvania Department of Transportation (PennDOT) submitted an application (Application) to the Commission for approval to alter the public highway bridge crossing (McKees Rocks Bridge or bridge) where State Route 3104 crosses the tracks of CSX Transportation, Inc. (CSXT) (DOT No. 584 825 U), Norfolk Southern Railway Company (Norfolk Southern) (DOT No. 507 455 K), and the Pittsburgh & Ohio Central Railroad Company (POCR) (DOT unknown) in the City of Pittsburgh (City), Stowe Township (Township), and the Borough of McKees Rocks (Borough), Allegheny County.  PennDOT is the owner of the bridge, and PennDOT specifically sought approval to install new protective fencing at the crossing.  Application at ¶ 5.  Receipt of PennDOT’s Application by the Commission was confirmed by Secretarial Letter dated July 6, 2020.

A field investigation and conference were held on October 21, 2020. The conference was attended by the Commission’s Bureau of Technical Utility Services’ Rail Safety Section (Rail Safety), PennDOT, CSXT, Norfolk Southern, POCR, the City, the Borough, Peoples Natural Gas Company, and Verizon Pennsylvania LLC.  As outlined in the preliminary plans attached to the Application, PennDOT proposed to:  (1) replace the expansion dam; (2) repair and replace the bridge deck’s concrete barriers; (3) replace the protective fencing above the railroads; (4) replace the strip seals; (5) replace some sidewalk with concrete filled steel grate decking; (6) repair miscellaneous steel and concrete; (7) paint some parts of the steel structure relating to the pedestrian railing and sidewalk support; and (8) replace the approach slab.  PennDOT agreed to complete the project at its sole cost and expense, utilizing 80% federal funds and 20% state funds.  

Future maintenance of the bridge lighting and associated bridge lighting electrical costs, as well as future maintenance for removal of snow, ice, and debris from the sidewalks, remained undetermined at the time of the field conference.  On February 4, 2021, Rail Safety requested that the matter be referred to the Commission’s Office of Administrative Law Judge (OALJ) to resolve future maintenance and costs associated with the bridge lighting and removal of snow, ice, and debris from the sidewalks of the bridge. 
On March 10, 2021, a Secretarial Letter (March 2021 Secretarial Letter) was issued granting PennDOT permission to submit final detailed constructions plans of the proposed work and allowing PennDOT to begin construction once the plans were submitted and approved by the Commission.   The Secretarial Letter referred the outstanding future maintenance items and any other unresolved items to the OALJ for adjudication.  The proceeding was assigned to the undersigned ALJ.   

		On May 27, 2021, a Prehearing Order outlining the litigation schedule was issued to the Parties. On June 1, 2021, a Call-In Telephone Hearing Notice was issued, scheduling the telephonic evidentiary hearing for September 30, 2021.  The evidentiary hearing convened as scheduled; PennDOT, I&E, Norfolk Southern, CSXT, and the Borough were represented by their respective counsel.  The City and Township did not participate at the hearing.    Witnesses were examined, and written testimonies and exhibits were admitted into evidence.   Main Briefs were submitted on December 10, 2021; no Reply Briefs were filed.  The record was closed on December 23, 2021.  

The ALJ’s Recommended Decision was issued on March 18, 2022. The decision recommended assignment to PennDOT at its sole cost and expense the following items:  (1) the maintenance and energization for the navigational lighting and roadway lighting of the McKees Rocks Bridge; (2) the year-round maintenance of the sidewalks on the McKees Rocks Bridge, including removing snow, ice, and debris; (3) the application of anti-skid and de-icing material to the McKees Rocks Bridge; and (4) the maintenance of the signage and signals of the McKees Rocks Bridge.  

PennDOT filed Exceptions to the Recommended Decision on April 7, 2022.  A Letter Reply to PennDOT’s Exceptions was filed by I&E on April 15, 2022, and the Borough submitted a late-filed Letter Reply to PennDOT’s Exceptions on April 27, 2022.

On June 16, 2022, the Commission issued an Opinion and Order (June 2022 Order) in this proceeding. The Commission  (1) adopted, as modified by the June 2022 Order, the ALJ’s Recommended Decision; and (2) granted, in part, and denied, in part, the Exceptions filed by PennDOT.  Specifically, the Commission ordered that upon completion of the construction of the project at the McKees Rocks Bridge, the City, the Borough, and the Township would each be responsible for all materials and maintenance of removing snow, ice, and debris from the sidewalks on the bridge within each of their respective municipal boundaries.  In addition, the Commission adopted the ALJ’s recommendations to assign to PennDOT the costs of the maintenance and energization for the navigational lighting and roadway lighting of the bridge, and the maintenance of the signage and signals of the bridge.  See, June 2022 Order.

On July 1, 2022, PennDOT filed a Petition for Reconsideration and/or Clarification of the June 2022 Order.  The Borough filed an Answer to the Petition, and I&E filed a Letter Answer in response to the Petition.

On July 14, 2022, the Commission entered and adopted an Opinion and Order granting PennDOT’s Petition pending review of, and consideration on, the merits of the Petitions. On October 27, 2022, the Commission entered and adopted an Opinion and Order that 1) granted the Petition for Reconsideration and/or Clarification filed by PennDOT on July 1, 2022; and 2) referred the sole issue regarding the responsibility for the future maintenance and expenses of the traffic signals and signage on the bridge to the OALJ to conduct an evidentiary hearing, develop a complete and comprehensive record of the issue, and prepare and issue a Recommended Decision for the Commission’s consideration and disposition.

Norfolk and CSXT submitted a letter on November 2, 2022, informing the Commission that the companies would not be participating any further call-in telephonic prehearing conference on remand or any further hearing or proceedings in this matter because the companies were not involved in the remaining issue being considered.

On November 3, 2022, the ALJ issued a Prehearing Conference Order on Remand scheduling the conference for Thursday, December 22, 2022. The parties were instructed to provide Prehearing Memoranda no later than 4:00 p.m. on December 19, 2022.  PennDOT, I&E, the Borough, and the City (the Parties) timely filed their respective prehearing conference 
memorandums.

 The conference proceeded as scheduled.  Respective counsel, Eric White for PennDOT, Kayla Rost for I&E, Danielle Guarascio for the Borough, and Lawrence Baumiller for the City were present for and participated in the conference.  The following were also present for the conference: Paul Vidmar, an engineer with the Pittsburgh and Ohio Central Railroad Company; and Michael Maloch and Jeffrey Skalican from the City’s mobility department.  Stowe Township received notice of the conference; however, no counsel appeared to represent the Township.  The litigation schedule was developed, during the conference
.
This Order memorializes the litigation schedule as follows.

Litigation Schedule
		
	Date

	Event


	December 22, 2022
	Prehearing Conference

	March 1, 2023
	Written Direct Testimony of All Parties Due 

	April 3, 2023
	Written Rebuttal Testimony of All Parties Due 

	May 5, 2023
	Witness Matrix/Schedule Due

	May 9, 2023
	Technical Evidentiary Telephonic Hearing

	TBD at Evidentiary Hearing
	Briefs



		The parties also are hereby directed to comply with the following requirements:

Electronic Service

		1.	The documents described in the litigation schedule referenced above shall be served electronically on the date indicated, by 4:00 p.m.

		2.	You must email my Legal Assistant Nicholas Miskanic at nmiskanic@pa.gov a copy of any documents that you electronically file with the Secretary’s Bureau in this proceeding.  If you email my legal assistant any documents or correspondence, you must also send a copy to all parties in this case.  The current Service List (with available email addresses) is attached to this order.  All parties are encouraged to sign-up for efiling and eservice.  Please visit the Commission’s website at www.puc.pa.gov for instructions.

3.	If you intend to present any documents for my consideration during the hearing, you must email them to my legal assistant at nmiskanic@pa.gov.  You must also submit a copy of each document you submit to me to all parties in this case.  Your documents must be received by me and all parties at least five (5) business days before the scheduled hearing.  As previously noted, a copy of the Commission’s current Service List of all Parties (with available email addresses) is attached to this Order.  

4.	If you are unable to scan and email your documents, please email my legal assistant for possible alternative arrangements.   

Hearing Change

	5.	A request for a change of the scheduled hearing date must state the 
agreement or opposition of other parties and must be emailed to my legal assistant and all 
parties no later than five (5) business days prior to the hearing.  52 Pa.Code § 1.15(b).  Email my legal assistant at nmiskanic@pa.gov with any request for a change of the hearing date.  For your convenience, a copy of the Commission’s current service list of all parties (with available email addresses) is attached to this Order.  A change in the hearing date may be granted for good cause shown.

Discovery 

		6.	Parties should review the regulations relating to discovery, specifically 52 Pa.Code § 5.331(b), which provides, inter alia, that “a party shall endeavor to initiate discovery as early in the proceedings as reasonably possible,” and 52 Pa.Code § 5.322, which encourages parties to exchange information on an informal basis.  All parties are urged to cooperate in discovery and advise the undersigned at the prehearing conference as to discovery problems which have not been resolved.  If this process fails, the Parties have recourse to the Commission’s procedures for formal discovery, as herein modified.  52 Pa.Code §§ 5.321, et seq.  Except as herein allowed, the Parties must not send the ALJ discovery material or cover letters, unless attached to a motion to compel or a motion for sanctions.  All such motions must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, the ALJ will contact the Parties and direct them to pursue informal discovery.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa.Code §§ 5.361, 5.371‑5.372.

Procedural Matters

7.	The hearing is a formal legal proceeding and will be conducted in accordance with the Commission’s Rules of Practice and Procedure.  52 Pa. Code §§1.1, et seq.

		8.	Pursuant to 52 Pa.Code §§ 1.21 & 1.22, you may represent yourself, if you are an individual, or you may have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you.  However, if you are a partnership, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa.Code § 1.24(b). 

9.	If you intend to subpoena witnesses for the hearing, you should review the procedures established in 52 Pa. Code §5.421.  You must submit your written application to me sufficiently in advance of the hearing date so that the other Parties will have the required ten days-notice to answer or object, and so that you will have enough time to receive the subpoena and serve it.

		10.	Parties are reminded that each party wishing to offer an exhibit into evidence is required to provide two copies to the court reporter, one copy to the presiding officer 
and one copy to each party of record.  52 Pa.Code § 5.409.

11.	If you, or anyone you plan to call as a witness on your behalf, have a limited ability to speak or understand English or are deaf or hearing-impaired, a qualified interpreter can be provided upon your request.  If you want an interpreter, please contact the 
Scheduling Office at least ten (10) days before the scheduled hearing to make your request.

Scheduling Office: (717) 787-1399
AT&T Relay Service number for persons who are deaf or hearing-impaired:
1‑800‑654‑5988

Settlement Discussions

Counsel for PennDOT shall contact the Parties at least one (1) week before the scheduled hearing to talk about a possible settlement of this case.  If an agreement is reached, the formal hearing will convene for the offering of the parties’ written testimonies, exhibits and supporting verifications.  If a settlement is not feasible, the parties are encouraged to stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa. Code §§ 5.232 and 5.234.  All stipulations agreed upon by the parties must be reduced to writing, signed by the parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances of time and expediency warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.

Briefs

		13.	The Parties must comply with 52 Pa.Code §§ 5.501, et seq., regarding the preparation and filing of briefs.  Main Brief shall be limited to 60 pages and Reply Briefs shall be limited to 40 pages.  Where possible, the parties shall submit to the ALJ one copy of their briefs by email.  The electronic version of a brief must be prepared on an IBM compatible system in Microsoft Office Word 365 format or in an earlier version of this software application.  

Modifications

		14.	Any of the provisions of this Prehearing Order may be modified upon motion and good cause shown by any Party in interest.

[image: Description: CAJ8.JPG]
Date:	December 23, 2022				
							

Pennsylvania Public Utility Commission
Office of Administrative Law Judge		
Piatt Place, Suite 220				
301 Fifth Avenue			
Pittsburgh, PA 15222			
Telephone: (412) 565-3550			
Fax: (412) 565-5692
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