


BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Maurice Weston					:		
							:
	v.						:		C-2022-3035566									:
PECO Energy Company   				:



INTERIM ORDER
DENYING PRELIMINARY OBJECTIONS 

Procedural Background

On September 22, 2022, Maurice Weston (Mr. Weston or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent).  The Complainant avers that his electricity bill has increased to double the amount he used to pay in the past.  He added that he is enrolled in PECO’s Customer Assistance Program (CAP) but fails to see how participation in the program is benefiting him financially.  As relief, Mr. Weston seeks Commission’s assistance in pinpointing the financial benefits of his enrollment in PECO’s CAP.

On October 10, 2022, Respondent filed an Answer denying the material allegations of the Complaint.  Along with the Answer Respondent also filed a Preliminary Objection to the Complaint seeking to dismiss the portion of the Complaint requesting monetary damages.

		The Preliminary Objections contained a Notice to Plead, requiring Complainant to file a response within ten days of service.  Complainant did not file a response to the Preliminary Objections. 

		On December 9, 2022, the Commission issued a Motion Judge Assignment Notice, assigning this proceeding to me.

		Respondent’s Preliminary Objection is procedurally ready to be ruled upon.  For the reasons discussed below, the Objection will be sustained.  

Legal Discussion

The Commission’s Rules of Administrative Practice and Procedure provide for the filing of preliminary objections.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. 
C‑00935435 (July 18, 1994).  The Commission’s Rules at 52 Pa. Code § 5.101(a) limit preliminary objections to the following grounds:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
(3)	Insufficient specificity of a pleading.
(4)	Legal insufficiency of a pleading.
(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.
(7)	Standing of a party to participate in the proceeding.

For purposes of disposing of the preliminary objections, the Commission must accept as true all well-pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to Complainant and should dismiss the Complaint only if it appears that Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  “For purposes of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] … admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.”  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. PUC 489, 491 (1991).

In this case, Respondent avers that, consistent with its CAP requirements, PECO has calculated the Complainant’s annual energy burden at $390.86 based on a monthly income of $814.30 for one adult.  Preliminary Objection, ¶ 9.  Respondent further explains that, to determine the Complainant’s annual CAP credit, the Complainant’s energy burden is subtracted from the undiscounted amount that the Complainant spent for service over the past 12 months. Mr. Weston’s calculated CAP annual discount  or credit is currently $140.24.  Id., ¶ 12.  The annual CAP Credit is then divided into 12 credits which are applied to the Complainant’s bill each month.  The amount of the credit will vary based on the Complainant’s historic usage, but total credit for the year would not exceed the Complainant’s annual CAP credit.  Id., ¶ 10.  Every three months, PECO Energy will recalculate the Complainant’s bills at that residence for the prior 12 months and determine the dollar amount that the Complainant would have been charged on an undiscounted basis in those prior 12 months, using the Complainant’s most recent three months’ data on usage/charges.  Id., ¶ 11.  

In support of its arguments, Respondent provides copies for Mr. Weston’s bills for the months of August and September 2022, which show CAP credits in the amount of $4.05 and $3.56, respectively.

According to PECO, its Customer Assistance Program is working as designed and the Complaints should be dismissed as legally insufficient.  Respondent argues that there are no genuine issues of fact, and it is entitled to judgment as a matter of law with respect to all of the allegations in the Complaint.

I disagree.  As explained above, for purposes of disposing of the preliminary objections, the Commission must accept as true all well-pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  The non-moving party in this matter, Mr. Weston, challenges the financial benefit of his enrollment in PECO’s CAP program and essentially the calculation of his CAP credits by the Respondent.  Accepting the facts alleged in the Complaint as true for purposes of disposing of its Preliminary Objection, I find there are genuine issues of fact about the Complainant’s annual energy burden and his CAP credit.  Consequently, the Respondent’s Preliminary Objection is overruled.

The case shall be set for a hearing.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Preliminary Objection filed by PECO Energy Company in the above-captioned proceeding at Docket No. C-2022-3035566 is overruled.

2. That the Complaint filed by Maurice Weston against PECO Energy Company at Docket No. C-2022-3035566 shall proceed to an evidentiary hearing.  

Date:  December 28, 2022						/s/			
							Eranda Vero
							Administrative Law Judge
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