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PP&L is granted standing as an intervenor to ﬁéiticﬁpaté

in briefing on issues raised by conflicting 1nterpretatgpns ef Act

B4 of 1993, codified at Section 1529.1 of the Public Uﬁillty>Code

<
(Code), 66 Pa. C.S. §1529.1

Procedural History

On February 29, 1996, Metropolitan Edison Company (Met
Ed) filed the complaint to appeal the informal decision at BCS
027904 disposing of the informal complaint Elizabeth Santos
(Santos) had filed against it. Santos has not responded to the
complaint or to any later pleadings.

On March 27, 199s6, Met Ed filed a Motion to Join

Indispensable Parties (Motion) naming two landlord/owners of the

property where Santos is a tenant. Met Ed served the Motion with

an attached notice to plead on each of them. The Motion was
assigned to ALJ Allison K. Turner (ALJ) for preliminary ruling.
On April 25, 1996, the ALJ granted the Motion joining the

two owners. They are now included on the Commission’s service
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The Office of Administrative Law Judge has scheduled an
initial hearing for June 13, 1996, to be held in an available
hearing room at the North Office Building in Harrisburg. On May 3,
1996, notice of the hearing was sent by first class mail to Met Ed,
Santos and the two owners. No return mail has been received.

On June 3, 1996, Pennsylvania Power and‘Light Company
(PP&L) filed a Petition to Intervene (Petition). Met Ed has
represented to PP&L that it does not object to its intervention.
Petition, § 9. PP&L has served the petition on all four parties to
the case by over-night mail.

Discussion

- The Commission’s rules permit intervention where the
petitioner has an interest which may be directly affected which is
not ade¢uately represented by others, and as to which the
petitioner may be bound by the action of the Commission in the
proceeding. Participation by an intervenor may be limited. 52 Pa.

Code §§5.71-5.76.
Here PP&L seeks to intervene for the limited purpose of

briefing ! the issues raised by conflicting applications of a

PP&L also seeks to participate in Exceptions
and Reply Exceptions. These pleadings are
filed before the Commission and are not within
the purview of the ALJ. ."... Admission as an
intervenor will not be construed as
recognition by the Commission that the
intervenor has a direct interest in the
proceeding or might be aggrieved by an order
of the Commission in the proceeding...." 52
Pa. Code §5.75(b). Participants are entitled
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specific section of the Code, i.e. Section 1529.1. Met Ed raises

~these issues specifically as to the Santos complaint. PP&L has had

and has pending cases before the Commission subject to application
of the same Code section. PP&L’s participation will not expand the
issues here, but will add its perspective on application of Section
1529.1. PP&L will most probably be bound by a Commission ruling on
application'of Section 1529.1 in similar cases which come before
it.

It would be best to act on this petition before the
hearing. The intervention rules discourage acting on petitions to
intervene during a hearing without the opportunity for opposition.
52 Pa. Code §5.75(b). However, the normal response time to
petitions is 20 days, unless another time is set. 52 Pa. Code

§5.61(a). Here the hearing is only 8 days away, well before the

end of the 20~day peériod in Section 5.61(a). It would be difficult

to set a meaningful response time, receive responses, and rule
before the hearing. COhtinuihg the hearing to allow responses
would be an undesirable delay.

Met Ed does not object to PP&L’s intervention. The
impact of PP&L‘’s participation on the other parties can’t be knOWn
in advance. In any event, they will be able to respond in Reply

Briefs. However, this does not truly take the place of opportunity

to file Exceptions for Commission review of an
ALJ decision. 66 Pa. C.S. §335(b); 52 Pa.
Code §5.533. :
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to object to the intervention itself.
Therefore, I will grant PP&L’s petition subject to later

opposition and possible denial.

ORDER ‘

1. PP&L's Petition to Intervene in order to file briefs
before the ALJ, is tentatively granted.

2. ’Parties other than Met Ed may oppose the
intervention at the June 13, 1996 hearing, or within a reasonable
longer period requested at the hearing.

3. If no opposition is made at hearing, then PP&L’s
intervention will be fully granted as reguested without further
action, at which time PP&L shall be added to the Commission’s
service list.

4. Once PP&L becomes an intervenor, it shall provide
the ALJ copies of the BCS, ALJ and Commission decisions at each

docket recited in § 5 and § 7 of its Petition.

Asin ¥ Taduan_

ALLISON K. TURNER
Adnrinistrative Law Judge

: ,4;.621 /S?%fr’

Dated:
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Ladies and Gentlemen:

-

QQNMONWEALTH OF PENNSYIQAN,IA |
PENNSYLVANIA PUBLIC UTILITY COMMISSION
RO. BOX 3265, HARRISBURG, PA 171053265

* IN REPLY PLEASE
REFER TO OUR FILE
O ALL PARTIES OF RECORD =z o =g
£ 3 : o r“c‘f fv,'-'m
e
95 T o
=
o e o , e = 2
Re: C-00967757--Elizabeth Santos viB<~ = «
. Metropolitan Edison Company 57 s 7}
2 o
=< mn

The transcript of testimony in the above entitled proceeding
was filed with the Commission on July 5, 1996.

All parties shall file main briefs August 5, 1996 and reply
briefs, if any, shall be filed August 15, 1995. If briefs are not
received within the allotted time, they shall not be accepted for
filing, except by special permission of the presiding officer.

An original and nine (9) copies of each main and reply brief

‘must be filed with the Secretary of. the Commission, a copy must be

served on the presiding Administrative Law Judge and three copies on
each party of record.
The parties also shall serve on me a copy of each brief on a

computer disk, either 3 1/2" or 5 1/4" in size, in WordPerfect (version
5‘1) -

Yours, truly, : JLS

e 7 L
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Allison K. Turner
Administrative Law Judge
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B CQMQ)NWEALTH OF PENNSY!QNIA
PENNSYLVAN!A PUBL!C' UTILITY COMM[SSION
PO. BOX 3265, HARRISBURG, PA 17105-3265

1996 ngFES%gb?g&

August 6,

TO ALL PARTIES
- .
RE: C-00967757 - Santos, Complainant v
Metropolitan Edison, Complaint
Appellant

Ladies and Gentlemen:
Upon request made by counsel for Metropolitan Edison
Company , and upon review of the Admz.nlstratnre Law Judge’s docket,
the filing deadline for Main Briefs in this case has been extended
and the deadline for Reply Briefs has been

to September 30, 1996,
Very truly yours,

extended to September 16, 199%6.
stk T

Allison K. Turner
Administrative Law Judge
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pe: Elizabeth Plantz, Administrative Support = LS
Janice Zurat, Scheduling Officer 5 8
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COMKQNWEALTH OF PENNSYLWENIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
PO. BOX 3265, HARRISBURG, PA 17105-3265

IN REPLY PLEASE
August 7, 1996 REFER TO OUR FILE

TO ALL PARTIES

t

L3

RE: C-00967757 =~ Santos, Complainant v.
Metropolitan Edison, Complaint
Appellant

Ladies and Gentlemen:

Upon request made by counsel for Metropolitan Edison

Company, and upon review of the Administrative Law Judge’s docket,

“the filing deadline for Main Briefs in this case has been extended

to September 30, 1996, and the deadline for Reply Briefs has been
extended to October 16, 1996.

Very truly yours,

Allison K. Turner
Adninistrative Law Judge

ART 5 2o
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pe¢:  Elizabeth Plantz, Administrative Support ggf, 1 {?
Janice Zurat, Scheduling Officer E%ﬁw @
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+  PENNSYLVANIA PUBLIC UTILITY COMMISSION _
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RE: C€-00967757 - Santos, Complainant v.
Metropolitan Edison, Complaint

Appellant
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Upon request made by counsel for Metropokifan “Edison
Company, and upon review of the Administrative Law Judgels dvcket,
the filing deadline for Main Briefs in this case has bger effended
to September 30, 1996, and the deadline for Reply Briefs has besn
extended to October 16, 1996. = &

Very truly yours,

Allison K. Turner
,Administrative Law Judge
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pc: Elizabeth Plantz, Administrative Support

Janice Zurat, Scheduling Officer
Filing and Assignments




4 Pennsylvama Power & Light Company
Two North Ninth Street-Allentown PA 181011178 ¢ 6107774-5151

Jesse A, Dillon
Goungel
610/774-5013

X sep 30 1996 JE

g OFFICE
5"‘3 RETAR S mmission
September 30, 1996 public Ul {ility Comik

FAX. 610/774-6726

FEDERAL EXPRESS

Mr. John G. Alford, Secretary -
Administrative Law Judge
Pennsylvania Public Utility Commission
North and Commonwealth Streets
Harrisburg, Pennsylvania 17105-3265

Re: Elizabeth Santos
v. Metropolitan Edison Company
__Docket No. C-00967757

Dear Secretary Alford:

Enclosed for filing is an original and nine copies of Pennsylvania Power
& Light Company’s Main Brief in the above-referenced proceeding. This filing should
be date stamped as filed on September 30, 1996, pursuant to the attached overnight
mail deposit receipt.

- Megse A. Dillon

Y *“'1:4."’““}} %!‘Mgh‘ﬂ'{xﬂa‘$~
[ S x,m Y

o Mfl«ué“é 4

cc: Certificate of Service

iﬂ%u; ,




‘,\7«-—7.__,..'.,._._,_.,._‘.._4_._,_____‘,‘_7”,_._

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION it )
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ELIZABETH SANTOS
V. : DOCKET NO. C-00967757

METROPOLITAN EDISON COMPANY

MAIN BRIEF OF PENNSYLVANIA POWER
& LIGHT COMPANY

Jesse A. Dillon ,
Pennsylvania Power & Light Company
Two North Ninth Street

Allentown, Pennsylvania 18101

(610) 774-5013

Dated: September 30, 1996

Public Utility Commission
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[. STATEMENT OF THE CASE

This case results from an appeal filed on January 25, 1996 by
Metropolitan Edison Company (“Met Ed") of a decision of the Pennsylvania Public
Utility Cormimission’s ("PUC") Bureau of Consumer Services (“BCS"). On
December 22, 1995, BCS issued a decision on an informal complaint involving

application of Section 1529.1 of the Public Utility Code, 66 Pa.C.S. § 1529.1.

Elizabeth Santos v. Met Ed., BCS No. 0274904 (December 22, 1995). BCS ordered

Met Ed to transfer to the landlord the entire account balance from Ms. Santos from
the time that Ms. Santos became a customer of record to the time that the “foreign
load” was detected. Met Ed already had placed the account in the name of the
landlord as of the time that the “foreign load” was detected. PP&L moved to
intervene in the proceeding, and the Administrative Law Judge permitted PP&L’s

intetvention.

Il. STATEMENT OF QUESTIONS INVOLVED

1. What Should Be The PUC’s Proper, Uniform Interpretation Of Backbilling
Under Section 1529.1 of the Public Utility Code?
2. Did Met Ed And/Or BCS Properly Apply Section 1529.1 Of The Public

Utility Code In This Case?




1. SUMMARY OF TESTIMONY

As an intervenor, PP&L will defer to Met Ed for a detailed recitation of

the testimony presented in this case. Suffice it to say that review of the transcript

indicates there is no factual dispute that there was a substantial amount of “foreign

load” on the meter serving Ms. Santos’ apartment. Such foreign load consisted of
the electrical usage of a barber shop and a one-room church. Tr. 8. Met Ed
discovered the situation and confirmed the existence of the “foreign load” on May 10,
1995, although Ms. Santos had been a cusfomer at this location since January 10,
1995. Tr. 7. Met Ed placed the account in the name of the owner as of May 10,
1005, Tr. 9. However, Met Ed did not transfer from Ms. Santos’ account to the
landlord's account ahy amounts for service prior to May 10, 1995, the date that Met
Ed confirmed the existence of the “foreign load.” Tr; 9. In apparent contravention of
its own stated policy, BCS, however, did order MetEd to transfer the amount of the
account from January 10, 1995 to May 10, 1995 into the name of the owner. Ex.

No. 2.

IV. SUMMARY OF ARGUMENT

Although capable of alternative interpretations, Section 1529.1 of the Public
Utility Code, 66 Pa.C.S. § 1529.1, should be interpreted as suggested by Met Ed in
order to ensure uniform and fair application of the tenant protections provided in the

Public Utility Code. Met Ed properly applied Section 1529.1 in this case. As



~ requested by the ALJ, attached to this brief as Appendix “A” is a compilation of ALJ

and PUC decisions on Section 1529.1.

- V. ARGUMENT

A. On the lssue of Backbilling, Met Ed Prcperly lnterpreted Sectlon 1529.1 of

the Public Utility Code

1. History and Background of Section 1529.1

Section 1528.1 of the Public Utility Code, 66 Pa.C.S. § 1529.1, enacted

by Act 54 of 1993, addresses long standing problems associated with the discovery

of “foreign load” on tenant’s utility bills. Foreign load situations occur when utility

usage of other tenants or of the landlord is being billed to a tenant. Prior to Act 54 of
1993, the Commiission could do little to protect tenants, resolve these protracted
problems or force landlords to eliminate foreign load, other than to require utilities to
r‘emové amounts representing the foreign load from tenants’ utility bills. See. e.g.,

Columbia Gas of Pa. Inc. v. Pa. P.U.C., 112 Pa. Commw. 611, 535 A.2d 1246, 1248

(1988); Bureau of Consumer Services and Hanna Rebel v. Pennsylvania Gas and

Water Co., 67 Pa. P.U.C. 380 (1988).

Act 54 of 1993 changed this state of affairs. In enacting additional and
refined protections for tenants under the landlord/tenant provisions of the Public
Utility Cade, the General Assembly provided a new section of the Public Utility Code

requiring that utilities bill landlords for service to residential dwelling units unless the




dwelling unit is “individually metered” and the tenant accepts responsibility for
service. 66 Pa.C.S. § 1529.1.

This new section of the Code placed an immediate duty on landlords to
notify public utilities whenever premises that are rented as residential dwelling units
are not individually metered. 66 Pa.C.S. § 1529.1(a). This section also provides that
upon receipt of the notice, utilities shall forth with list the account for the premises in
the name of the Jandlord and that the landlord thereafter shall be responsible for
payment to the utility. 66 Pa.C.S. § 1529.1(b) (first sentence). The section also
provides that even if individually metered, unless notified to the contrary by tenant,
utilities shall list dwelling unit accounts in the name of the owner who shall be
responsible for payment. 66 Pa.C.S. § 1529.1(b) (second sentence). Finally, this
section provides that if any landlord fails to provide the notice required by the statute,
the landlord shall nonetheless be responsible for payment of utility ’serviCes “as if the
i‘equired notice had been given”. 66 Pa.C.S. § 1529.1(c).

In the case of Bovce v. Duguesne Light Co., Docket No. Z-00223698,

Order entered September 1, 1994, the PUC provided its basic interpretation of this
section of Act 54 of 1993. The PUCT stated as follows:

Section 1529.1 is designed to address the problem
of “foreign load” similar to that of the Complainant where
tenants who have a meter and are direct utility customers
find that utility service for other tenants or for the landlord
is being billed through their meter. Protracted disputes
have occurred when the tenant is unwilling to pay for
service to others or is unable to gain reimbursement from
the other tenants or when the utility is unable to convince
the fandlord to alter the wiring or piping in the facility to
eliminate the foreign load.

-




It is clear that that under Section 1529.1, only
individually metered units may be billed directly to a
tenant and that, upon documenting a foreign load
problem as described above, a utility must bill the service
to the landlord. In the instant proceeding, there is no
dispute as to the fact that the Complainant’'s meter
records the air conditioning load for all the tenants and
not just the Complainant. As such, under Section 1529.1,
the service may charged to the landlord since it is no
longer relevant or problematic that the utility cannot
remove the foreign load directly. Moreover, no notice to
the landlord is technically required as Section 1529.1
makes it the landlord’s duty to have utility service in his or
her name whenever the unit is not individually metered.

Boyce, at pp. 4-5. See also, R&B Reddy, Inc. v. Peoples Natural Gas Co., Docket

No. C-00946080 (May 25, 1995); Sarah Divilly v. Duguesne Light Company, Docket

No. C-00946235 (May 25, 1995).

B. Met Ed Acted Reasonably And Consistent With All BCS informal
Opinions

1. BCS’ Informal Opinion Interpreting Section 1529.1 Is
Reasonable and Should be Adopted

Regarding interpretation of utility statutes, it is clear that the PUC has
administrative discretion in interpreting public utility statutes enacted by the General

Assembly and that such administrative interpretations are to be accorded great

weight. See, e.g., Chappellv. Pa. P.U.C., 57 Pa. Commw. 17, 21, 425 A.2d 873,

875 (1981) (“[Tihe construction given a statute by those charged with its execution
and application is entitled to great weight and should be disregarded or overturned
only for cogent reasons and if such construction is clearly erroneous”). Moreover,

when a statute is not explicit, a Court may defer to an administrative agency's
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interpretationt in order to ascertain legislative intent. See, e.g. Carol Lines, Inc. v. Pa.

P.U.C., 83 Pa. Commw. 393, 396, 477 A.2d 601, 602 (1984) (“When statutory
’language is not explicit, legislative intent may be ascertained through administrative
interpretation. . . . Further, the construction of a statute by those charged with its
adminisiration and execution should not be disregarded unless dlearly erroneous’);

National Fuel Gas Distribution Corp. v. Pa. P.U.C., 137 Pa. Commw. 621, 637, 587

A.2d 54, 62 (1991); Chappell, at 21-22, 425 A.2d at 875-876; Park v. Chronister, 151

Pa. Commw. 562, 573, 617 A.2d 863, 869 (1992); see also Section 192(c)(8) of the

Statutory Construction Act of 1972, 1 Pa.C.S. § 1921(c)(8) (providing that when a

statute is not explicit the General Assembly’s intent can be ascertained from

administrative interpretations).

In addition to the PUC decisions interpreting Act 54 of 1993, Met Ed
along with PP&L and all the other major utilities in the Commonwealth, had been
provided with administrative interpretations of the Bureau of Consumer Services |
(‘BCS™). Ex. No. 5. BCS is the bureau within the Commission charged with:
investigating and issuing final determinations on all informal consumer complaints;
advising the Commission as the need for formal Commission action on any matters
brought to its attention by the consumer complaints; and advising the Commission or
matters of safety compliance by public utilities. 66 Pa.C.S. § 308(d).

The PUC, in Boyce, Divilly and Reddy (See Appendix “A”), seemed to
indicate that utility bills can be transferred into the hame of the owner as early as

September 1, 1993, the effective date of Act 54 of 1993, and service rebilled from




that date. This approach results in the owner receiving a substantial bill for utility
service already provided, to and billed to, the tenant. Under this approaCh, utilities
also may have to refund any such amounts to tenants who already paid them.

The BCS, in its most recent informal opinion interpreting Section
1529.1, made it very clear that, in its opinion, utilities should place the account in the
name of the landlord effective on the date that the utility becomes aware of the
foreign load. Moreover, BCS made it clear that no refunds or credits should be given
for the period from September 1, 1993 to the date the utility becomes aware of the
foreign load.

BCS' informal opinion (and Law Bureau’s position in the exceptions in
the Angle decision attached in Appendix “A”") is driven by a factor that was not even
considered in the PUC’s previous cases, namely the tenants’ existing remedies
under Section 1529 proper, not Section 1529.1. As explained by BCS and noted by
Law Bureau, tenants have the right under Section 1529 to withhold rent payments to
the landlord to offset any amounts paid to the utility on the landlord’s behalf since
Sept‘émber 1, 1993, the effective date of Act 54 of 1993. BCS further noted that
tenants are protected from retaliation under Section 1531.

While PP&L concedes that the PUC’s interpretation and the BCS'
‘interpretation may conflict to some extent, PP&L believes that the BCS! inter-
pretation, which considers factors the PUC may not yet have considered, is clearly
preferable and more reasonable for several reasons. First, Section 1529.1 is a

serious and extensive exercise of the police power by the General Assembly in a




way which after works against the interests of owners of broperty. While this law is
perfectly constitutional™, it is appropriate to construe narrowly the effects of its
provisions on landlords where such construction has only minimal adverse affects on
tenants’ rights. Given the existing remedies of tenants provided by Section 1529
proper, there is no reason to grant additional remedies for the period prior to actual
utility notice of the foreign load.

Second, the BCS' position is logically consistent with the statute’s use
of the concept of constructive notice. As Section 1529.1 is a notice-driven statute, it
is logical to use the date the utility received constructive hotice., However, the
concern of the PUC obviously revolves around Section 1529.1(c). This section
provides that any owner who fails to voluntarily give the notice required “shall
nonetheless be respdnsible for payment of the utility services as if the required
notice had been given.” However, the BCS' interpretation that is supported by Met

Ed and PP&L does not violate this subsection. The owner is still liable for such

The PUC already has held that Section 1529.1 is constitutional. See R&B.
Reddy, Inc. v. the Peoples National Gas Company, Docket No. C-00946080
(May 25, 1995). Futther, the PUC may not even have the ability to decide
whether the law is constitutional. Ray R. Warfel v. PP&L., Docket No. C-
00967875 (Initial Decision issued June 10, 1996). Finally, there are a panoply of
reasons why the law is constitutional even if the PUC were to consider the issue
again. These include: 1) Section 1529.1 does not impair any substantive
obligations of leases; 2) Section 1529.1 is constitutional as it merely modifies
remedies and imposes new procedures on enforcement of substantive rights; 3)
At times of renewal and leases entered after September 1, 1993, leases became
subject to Section 1529.1 as if Section 1529.1 were expressly incorporated in the
terms of the leases; and 4) As a proper exercise of the police power, Section
1529.1 does not unconstitutionally impair existing contractual obligations.

-8-




payment as if the notice had been given. The remedy for such liability is not
backbilling by a utility. Rather, the remedy for such amounts is left as between th’e‘
actual parties to the lease under Section 1529. See Commissioner Rolka’s Motion in

Reddy and Divilly. Section 1529.1 itself does not expressly prescribe a specific

additional remedy for these amounts. By affirmatively choosing utility backbilling as
an additional remedy and moving away from the concept of constructive notice, the
PUC is actually making Section 1529.1 worse for property owners than required
under the law. Accordingly, expansive interpretation of a backbilling remedy under
Section 1529.1 was not pravided expressly by the General Assembly and should not
be adopted by the ALJ or the PUC. This is especially true when the General
Assembly already has provided another remedy.

Third, expansive interpretation of backbilling is not necessary to effect-
uate the purpose of Section 1529.1. This section was designed to address the:

Protracted disputes [that] have occurred when the

tenant is unwilling to pay for service to others on is

unable to gain reimbursement from the other tenants

or when the utility is unable to convince the landlord

to alter the wiring or piping in the facility to eliminate

the foreign load.
Bovce at pp. 4-5.
Section 1529.1 fully and completely addresses the “protracted dispute” on a going

forward basis without the expansive backbilling ré“medy, From the date of discoVery

of the foreign load, the “protracted dispute” is clearly and unambiguously resolved.




. Thus, the purpose of Section 1529.1 is fully served without having a backbilling
remedy.

2. BCS' Inexplicable Departure From Its informal Opinion
Presents Additional Reason For A Uniform Interpretation

Whatever the ALJ and the PUC decides, a uniform interpretation of

- backbilling under Section 1529.1 is for preferable fo the current situation of conflicting

and inconsistent interpretations. Despite its clear, albeit informal, opinion, BCS did
not follow its informal opinion in this case. PP&L is aware of similar inconsistent
results in PP&L’s informal complaint cases before BCS. As BCS chose not to be
involved in this case (Tr. 4-5), PP&L could only speculate on the rationale for BCS'
decision. In any event, the statuté should be interpreted only one way by the PUC

. and applied only uniformly by the entire PUC. The ALJ and the PUC should make
that clear in any decision in this case. Utilities, tenants and landlords shouid not be
subject o arbitrary or conflicting interpretations or treatments. Whatever the

decision, Section 1529.1 should have only one meaning on the issue of backbilling.

-10 -




vV, CONCLUSION
WHEREFORE, for all the foregoing reasons, the Administrative Law
Judge and the Public Utility Commission should sustain the appeal of Metrdpolitan
Edison Company against the informal complaint decision of the Bureau of Consumer
Setrvices.

Respectfully submitted,

Jedsk A. Dillon
its Attorney
U

Dated: September 30, 1996
at Allentown, Pennsylvania
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David P. Boyce ~ 2-00223698

o v.
Duguesne Light Company D OC U M E NT
- c
OPINION AND ORDER , F O L D (. R

History of the Proceeding

.; On November 29, 1993, David P. Boyce ("Complainant") filed a .
Formal Complaint against Duquesne Light Company ("Respondent")
stating that for three (3) years, the apartment above his has been
responsible for high summer electric bills due to the air
conditioner in the apartment building that he resides in being
connected to his (the Complainant’s) electric meter.

The Respondent filed a timely Answer and a Motion to Dismiss
for failure to join an indispensable party, the Complainant’s
landlerd. The Administrative Law Judge ("ALJ") deferred ruling on
the Motion to the Initial Decision. '

On February 7, 1994, an initial hearing was held in Pittsburgh
and, on March 22, 1994, ALJ Michael A. Nemec issued an Initial
Decision sustaining the Complaint in part and setting a payment
schedule with any Exceptions thereto due on or before April 11,




On April 13, .»94, the Complainant filea Exceptions to the
Initial Decision and on April 22, 1994, a Secretarial Letter was
sent to the Complainant informing him that the Exceptions were late
filed and would not be considered.

On May 16, 1994, the Complainant filed a document entitled
YResponse To: Administrative Law Judge ‘Exception’ Decision%, the
gist of which is to request that his late filed Exceptions be
considered by the Commission.

No Reply Exceptions have been filed.
Discussion

Based on the record in this proceeding, the ALJ made th
following Findings of Fact:!
1. Complainant David P. Boyce resides at 5608
Ellsworth Avenue, Apartment 7, Pittsburgh, PA
15232, where he receives electric utility
service from Duquesne Light Company.

2. Mr. Boyce has resided in the sanme apartment
since December 31, 1990.

3. Three apartments, including that rented to Mr.
Boyce, are served by the same air conditioning
unit.

4. The electrical service for the compressor for
the air conditioning unit is connected to the
meter that registers electric service to Mr.
Boyce’s apartment. :

5. The thermostat for controlling the air
conditioner is located in an apartment other
than the one rented by Mr. Boyce.

6. Mr. Boyce has been unsuccessful in obtaining
the cooperation of other tenants in paying in
full their respective shares of the electric
bill.

'Record references are omitted for clarity.




7. Mr. Boyece has also been unsuccessful in
obtaining the cooperation of his landlord, Mr.
darold E. Haffner, 2723 Beechwood Blvd.,
Pittsburgh, PA 15217, in either helping witt
the electric bill or in rewiring the
electrical system to take the compressor off
his meter.

8. Mr. Boyce’s sole source of income is
Supplemental Security Income in the anount of
$612 per month. He also réceives food stamps
in a value of about $63.

9. Mr. Boyce’s monthly expenses include rent of
$350 (which includes heat); telephone of about
$20; cable TV of about $30; a monthly bus pass
of $40; food expense is covered by food
stamps.

10. Mr. Boyce is a full-time student at the
University of Pittsburgh where he has a double
major in media communications and political
science; he is required by his classes to have
access to both a telephone and cable tv.

11. As of the hearing, the balance on Mr. Boyce'’s
account for electric service was $556.98. His
budget amount was $74 per month and Duquesne
was willing to accept a payment plan of the
budget plus $5 per month on the arrearage.

12. Duquesne’s account records confirm Mr. Boyce’s
testimony regarding high cooling season bills.

Based on the foregoing, the ALJ sustained the Complaint in
part in recommending a payment schedule. The ALY also notes the
potential financial responsibility of the owner of the building in
‘which the Complainant resides.

In the Initial Decision, the ALJ questions the Complainant’s
efforts which are directed at the Respondent to resolve the
problems the Complainant is experiencing. The ALJ observed that
the Respondent does hot own the building, did not create the
problems inherent with serving three apartments by one air
conditioning unit, and has no authority under our regulations or
the Public Utility Code to rewire a privately owned building. The
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ALY alsoe br 2f1y discusses the issue of the potential f.nancial

responsibilizy of the owner of the Complainant’s buildirg as i<
ar.ses as a result of amendments to the Public Utility Code by act
54 of 1993, which became effective August 31, 1993, and «hether the
owner should be joined as an indispensable party to the proceeding.
However, the ALJ concluded that the issues raised by the

Complainant against the Respondent could be resolved without the

presence of the property owner.

Section 1529.1 of the Public Utility Code as amended by Act
54, 66 Pa. C.S.A. §1529.1 states as follows:

§ 1529.1. Duty of owners of rental property

(2) Notice to public utility. It is the duty of every
owner of a residential building or mobile home park which
contains one or more dwelling units, not individually
metered, to notify each public utility from whom utility
service is received of their ownership and the fact that
the premises served are used for rental purposes.

{b) History of account. Upon receipt of the notice
provided in this section, if the mobile home park or
residential building contains one or more dwelling units
not individually metered, an affected public utility
shall forthwith list the account for the premises in
question in the name of the owner, and the owner shall
thereafter be responsible for the payment for the utility
services rendered thereunto. In the case of individually
metered dwelling units, unless notified to the contrary
by the tenant or an authorized representative, an
affected public utility shall list the account for the
premises in question in the name of the owner, and the
owner shall be responsible for the payment for utility
services to the premises.

(c) Failure to give notice. Any owner of a residential
building or mobile home park failing to notify affected
public utilities as required by this section shall
nonetheless be responsible for payment of the utility
services as if the required notice had been given.

Section 1529.1 is designed to address the problem of "foreign
load" similar to that of the Complainant where tenants who have a




metétr and are sirect utility customers find that utility service
for other tenants or for the landlord is being killed through their
neter. Protracted disputes have occurred when the tenant g
unwilling to pay for service to others cr is unable to ga:wn
reimbursement from the other tenants or when the utility is unable
to convince the landlord to alter the wiring or piping in the
facility to eliminate the foreign load.

Tt is clear that under Section 1529.1, only individually
metered units may be billed directly to a tenant and that, upon
documenting a foreign load problem as described above, a utility
must bill the service to the landlord. 1In the instant proceeding,
there is no dispute as to the fact that the Complainant’s meter
records the air conditioning load for all the tenants and not just
the Complainant. As such, under Section 1529.1, the service may be
charged to the landlord since it is no longer relevant or
problematic that the utility cannot remove the foreign load
directly. Moreover, no notice to the landlord is technically
required as Section 1529.1 makes it the landlord’s duty to have
utility service in his or her name whenever the unit is not
individually metered.

In our opinion, it is clear that the record before us is

adequate to determine that foreign load exists as a matter of fact
and that the utility service should be placed in the landlord’s
name as a matter of law. However, it is also clear that the record
does not adequately indicate what portion of the arrearage, if any,
is the responsibility of the Complainant. Accordingly, we will
remand this proceeding to the Office of Administrative Law Judge
solely for a determination of the responsibility for the
arrearages, if any; THEREFORE,

IT I8 ORDERED:

1. That the Initial Decision of the Administrative Law Judge
in the above captioned proceeding be, and is hereby, remanded to

5
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the “ice of Administrative Law Judge for consideration of the

issue: as discussed in the bedy of this Opinion and Order and zxe
.‘issuaﬁce Of an Initial becision Upon Remand.

the service to each of the apartments in the Complainant’s building
in the hame of the Complainant’s landlord and owner of the
apartment building, Mr. Harold E. Haffner, 2723 Beechwood Blvd.,
Pittsburgh, PA 15217, until such time as each tenant js
individually metered and is responsible only for electric service
to their individual apartment.

2. That the Respondent be, and is hereby, directed to place

3.  That the Complainant’e landlord, Mr. Harold E. Haffner,
2723 Beechwood Blvd.,,?ittsburgh, PA 15217, be served a copy of
this Opinion and order. ’

BY THE COMMISSION,

Jén G. Aiﬁ rd A

Secretary

“ eal)
~ORDER ADOPTED: June 30, 1994
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R & B Reddy, Inc. | C-00946080

V.
Peoples Natural Gas Company

OPINIOR AND ORDER
BY THE COMMISBION:

Before us for consideration are the Exceptions f£iled
to the Initial Decision of Administrative Law Judge ("ALJ") Larry
Gesoff issued on December 22, 1994.

On August 3, 1994, R & B Reddy, Inc. ("Complainant" or

" R & B ") filed a complaint against Peoples Natural Gas Company
{("Peoples™) alleging that Peoples had (1) improperly refunded
monies to the dbmmercial tenants ﬁhat had paid for gas service,
{2) switched gushserviCQ into Complainant’s name retroactively

'and.(3}“back-billed Ccomplainant for gas used.

On August 23, 1994, Peoples filed an Answer and Motion
to bDisniss. ‘ ‘

A hearing was held before ALJ Gesoff on October 25,
1994, The record consiste of 60 pages of transcript and
three exhibits.
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No briefs were filed in this proceeding. The Initial

Decision of ALJ Gesoff was issued on December 22, 1994.
tlons were filed on January 10, 1995 by the Law Bureau.
filed its Reply Exceptions on January 23, 1995.

, .

The ALJ made the following Findings of Fact which we

adbpt in the disposition of this complaint proceeding:

e

1.

2.

Raghunatha Reddy has worked for Mellon
Bank for eighteen years and is President
of R & B, His cousin is a 49 percent
partner in R & B. Tr. 4.

In 1990, R & B purchased the building
located at 400 Market Street, Elizabeth,
Pennsylvania 15037. The building has a
restaurant/pizza shop on the first flocor
and two apartment units on the second
floor, a one bedroom apartment and an
efficiency apartment. Peoples’ gas
service enters the building via

- one line. Gas is used to operate the

water heater, which heats water for the
three leased areas, and the furnace,
which heats the three leased areas. The
restaurant/pizza shop, which uses gas

..for its pizza oven and a range, controls

the furnace thermostat. Tr. 5-&, 15.

In 1990, R & B openad an account with
Respondent for gag gervice because it
operated the restaurant/pizza shop for a
couple of months. R & B closed the °

account, paid in full, bacause it leased

the building and made tenante respon-
sible for gas service. Tr. 7-9;
Complainant’s Bx. 1.

R & B reduced the rent the commercial
tenant pays for the building at

400 Market Street from $1000 monthly to

$650 because the commercial tenant is
responsible for paying for hot water and
heat for the entire building. Tr. 9~10.

M




A4 ‘D):‘

B.

10:

ut R W Relef T AT W R AMTE T e @R Al S Wlnah &

June Volpe began service at 400 Market
street in her name on July 14, 1993 and,
as of September 1, 1993, the commercial
at 400 Market Street was in her nane.
Tr. 14, 23.

When Peoples finaled [sic] Ms.
Volpe’s account, it applied her
security desposit against the
balance, leaving an outstanding
balance of $166.17 which she paid.
Tr- 57. *

On November 19, 1933, Elizabeth
Michaels, also known as Elizabeth Bucy,
t+ook service in her name at 400 Market
street. Tr. 24-25.

On or about July 12, 1994, Elizabeth
Michaels, the owner of the restaurant/
pizza shop at 400 Market Street and the
ratepayer of record, telephoned Peoples
and requested a turn off of the gas
service. She indicated that two up-
stairs tenants would be affected, and
Peoples told her that the service would
¢ontinue in her name because of the
shared meter. Ms. Michaels said that
the building was in Mr. Reddy’s name,
and Peoples told her that it would
contact Mr. Reddy and correct her bill.
Tr. 19=20.

By letter dated July .12, 1994, Respon-

dant indicated Raghunatha Reddy that

Ms. Michaels advised Respondent that the
gas meter at 400 Market Street, Eliza-
beth, Pennsylvanias, setrvices twoc apart-
ments and one business, and that a
recently passed act requires any gas
meter servicing more than one dwelling
t6 be biiled to the landlord. Ths
letter also advises that because
Elizabath Michaels has been billed for
gas usage at this property since .
November 19, 1993, Respondent will place
the service in ¥Mr. Reddy’s nawme as of
that date. Tr. 9-10, 14, 20-21;
Complainant’s Ex: 2.

On July 15, 1994, after receiving the
July 12 letter, Mr. Reddy called

-3 -
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Peoples, told it that R & B owns the
building, verified that one gas meter
served the restaurant/pizza shop and
two tenants, and indicated that the
lease made the tenant responsible for
the gas bill and that Peoples should not
return moniss to the tepant. Tr. 10,

2.

on July 15, 1994, Peoples spoke with
counsel for Complainant who indicated
that he believed R & B ownhed the build~
ing, not Mr. Reddy. Peoples verified
with the local tax authority that R & B
owns the property. Tr. 22.

When Peoples realized it should have
billed R & B, it corrected Ms. Michael’s
billing back to November 19, 1993. As a
result, Peoples credited her account in
the amount of $1,690.60, $759.28 of
which was her security deposit plus
interest. The remainder represents
payments she made. Tr. 25, 30-31.

Peoples prorated Ms. Volpe‘’s bill from
Septembar 1, 1993 to November 9, 1993,
the date she moved from 400 Market
Street. As a rasult, Peoples cradited
Ms. Volpe’s account in the amount of
$712.08, $688.50 of which was her
security deposit plus interest. The
remainder represents paywments she made.
Tr. 24, 3031, 33. . ;

Peoples published notice of the enact-
ment of Act 54 in.the newspaper and in a
bill insert. Neither Mr. Reddy nor

R & B received. the bill insert bscause
neither were Peoples customers of record
at the time.

As a result of Act 54, Peoples billed
R & B $5,659.77 for two accounts.

One account is Ms. Volpe’s; it is a
final bill for $712.08 for service from
Septembar 1 to November 9, 1993. The
second account is Ms. HMichaels’; it is
an active account which starts on
November 19, 1993, and had a balance of
$4,547.69 as of October 14, 1994.

Tr. 18; Peoples Ex. A.

"‘4—
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16.° Complainant is a commercial customer
- because Peoples’s tariff provides that
multi-tenant accounts with oneé gas meter
are charged commercial rates. Tr. 36-
37.

17. Elizabeth Michaels returned to R & B
$282 ‘of the money Peoples refunded to
her. R & B sought to collect $5,000 to
$6,000 from her yia small claims court.
This amount represents rent, which she
had not paid for the last three months
of her lease, and natural gas use.
Small claims court rendered a judgment
of about 5940 in favor of R & B. R & B
appealed the judgement. The appeal will
be heard in January 1995. Tr. 52~54.

18. R & B pursued a claim against Ms. Volpe
in small claims court for rent and
natural gas use. It received a judgment
because she did not appear, but
Ms. Volpe moved to New York and
Mr. Reddy is not sure if R & B will
collect on the judgement. Tr. 54.

19. The accounts of both Volpe and Michaels
were both delinguent when closed.
Tr * 57 .

(Ini%ial Dacision, pp. 3-6)
Dig i

R & B owns the building at 400.Market Street which has
a restaurant/pizza shop on the first floor and two apartments on
the second floor. Peoples refunded to two previcus restaurant/
pizza shop tenants of R & B monies the c¢ommercial tenants had -

paid for gas service switched gas service into R & B’s name

retroactively and back~billed R & B for gas used. R & B asks the
Commission to direct Peoples to credit it for the amounts the
tenants paid. Peoplee filed an Answer alleging that it is proper
to charge Complainant because under Section 1529.1 of the Public
Utility code, 66 Pa. C.S. §1529.1, the owner of a multi-family,

. v -5 -
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single-metered dwelling is responsible for the payment of utility
sarvices commencing on or after September 1, 1993.

Complainant asserts that Peoples’s actions were im-

proper, that Section 1529.1 does not apply because gas at

400 Market Street is used predominantly for commercial purposes,
and that Peoples interpreted Section 1529.1 to Ret a
second chance to collect delinguent bills.

The ALY x»uled that (1) Peoples’ actions were proper,
{2} Section 1529.1 applies where residential dwelling units are
in a building regardless of the existence of a commercial tenant
in the same building and regardless of how much gas the com-
mercial tenant consumes and (3) Peoples did not use Sec-
tion 1529.1 as a collection device. The issues in the prasent
proceeding concern 66 Pa. C.S. $§1521 et seg. which is Sub-

chapter B of Chapter 15 of the Public Utility Code.

Specifically, Subchapter B concerns the discontinuance
of service to leased premises. The parties present two issues
to consider which will be addressed separately.

(1) 'Doas‘SubSection B of .Chaptar 15 of the

Public Utility Code, 66 Pa. C.S. §81521-

1533, apply to the building at 400 Market . ,
Street because it contains residential dwell-

ing units, or is it inapplicable because the
building also contains commercial units and
bacause.the vast majority of gas consumed in

the building is Ior commercial purposes?

Subchapter B applies here because the building at
400 Market Street contains one or more dwelling units occupied by
one or more tenants. This conclusion stems from the obvious pur-
pose of Subchapter B: to protect tenants from termination of

their utility service if a landlord does not pay for the service.
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This purpose is clear from the following summary of the ssctions

- of Subchapter B.

Subchapter B (Discontinuance of Service to'Leased
Premises) is contained within Chapter 15 of the Public Utility
Code, 66 Pa. C.S. §1501, et geq. When first enacted, Sub-
chapter B consisted of Sections 1521 to 1532, enacted by
Act 1978, Nov. 26, P.L. 1245, No. 297, §1. Section 1533 was

. added by Act 1979, July 20, P.L. _, No. 57, §1. Sec-

tion 1529.1 was added by Act 1993, July 2, P.L. 379, No. 54,
§2. A brief summary of Subchapter B is necessary to understand
now it is applicable in the present proceeding.

Section 1521 defines "landlord ratepayer," "residential
building® and "tenant" as follows:

vLandlord ratepayer.' One or more individuals
or an organization listed on a gas, electric,
steam, Bewage or water utility’s records as
the party responsible for payment of the gas,
electric, steam, sewage or water service pro-
vided to one or more residential units of a’
residential building or mobile home park of
which building or mobile home park the party
is not the sole ocoupant. In the svent the
landlord ratepayer is not the party to a
lease between the landlord ratepayer and the
tenant, the term also includes the individual
or organization to whom the tenant makes
rental payments pursuant to a rental
arrangement. .

nResidential building.® A building containing
one or more dwelling units occupied by one or
more tenants. The term does not include
nursing homes, hotels and motels or any
dwelling of which the landlord ratepayer is
the only resident.

*renant.® Any person or group of persons who
are contractually obligated to make rental
payments to the landlord ratepayer pursuant
to a rental arrangement, including, but not
limited to, an oral or written lease with the

..7-5
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landlord ratepayer for a dwelling unit in a
residential building or mobile home park
which is provided '‘gas, electric, steam, sewer
or water as an included service under the
rental agreement and who are not the rate-
payers of the utility which supplied the gas,
electric, steam, sewer or water service.

Section 1522 (Applicability of subchapter) makes the
Subchapter applicable to public utilities. Section 1523 (Notices
before service to lendlord terminated) requires notices before
service to a landlord ratepayer can be terminated. Section 1524
{Request to landlord to identify tenants) reguires a landlord
ratepayer to provide the utility with the names and addresses of
affected tenants if the utility proposes to terminate service.
Sections 1525 (Delivery and contents of termination notice to
landlord) and 1526 (Delivery and contents of first termination
notice to tenants) provide the details of a Section 1523 notice.
Section 1527 (Right of tenants to continued service) provides how
affected tenants can apply to have service continued or resumed
before or after a utility terminated service for nonpayment of
charges by a landlord tenant. Section 1528 (Delivery and
conients of subsequent termination notice to tenantse) tells a
utility how to send Section 1527 notices. Section 1529 (Right of
tenant to recover payments) gives a tenant making a payment to a
utility on account of nonpayment by a landlord ratepayer the
right to recover the amount. Section 1529.1 (Duty of owners of
réntal property) reguires the owner of a residential building
with one or'more dwelling units not individually metered to
notify sach public utility from whom service is received of the
ownership and that the premises served are used for rental
purposer, reguires the public utility to list the account in the
name of the owner when the notice is received and makes the owner
responsible for paymeht of the utility service, even if the owner
did not give-the public utility the required notice. 8Sec-
tion 1530 (Waiver of subchapter prohibited) makes void and unen-
forceable any waiver of a tenant’s rights under Subchapter B.

-
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Section 1531 (Retaliation by landlord prohibited) makes it unlaw-

‘ ful for a landlord ratepayer to threaten or take reprisals

' against a tenant for exercising rights under Sections 1527 or
1526, ‘Section 1532 (Penalties) provides for penalties if a
landlord ratepayer violates Section 1524 (relating to reguest to
landlord to identify tenants) or removes, interferes or tampers
with a Section 1526 notice. Finally, Section 1533 (Petition to
appoint receiver) allows a public utility, under certain circum-
stances, to petition the applicable court of conmon pleas to
'appoipt a receiver to collect rent payments from the tenants and

apply the payments to overdue and subsequent utility bills. The
applicability of Subchapter B to the facts of this case is
further demonstrated because R & B, the building at 400 Market
Street and the residential tenants fall within the definitions in
Saction 1521.

Based on the above analysis, the AlLJ reached the
following conclusions: E

R & B is a "landlord ratepayer" because it is
listed on Peoplesg’ records as responsible for
the payment of gas service provided to
- two residential units in a residential build-
ing. R & B’s building is a "residential
building® because it contains two dwelling
unite occupied by two tenants. The tenants
in R & B’s residential building are "tenantg"
. bacause they are obligated to make rental
payments to R & B for a dwelling unit in a
residential building which is provided gas as
an included service under the rental agree—
ment and because they are not Peoples’ rate~
‘payers. These definitions make it clear that
Subchapter B applies here even though it
neither addresses nor appliesvto commercial
tenants, and even though it does not address
a building with commercial and residential
tenants. Subchapter B applies even with the
existence of a commercial tenant because ;
one gas meter serves the bullding st 400 Mar-
ket Street and because residential tenants
occupy the building. Because of this, it

- 9_—
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does not matter that the restaurant/pizza
shop uses much more gas than the residential
tenants.

[ ¥ ¥

If Subchapter B does not apply here, resi-
dential tenants in buildings which also
contain commercial tenants will not be
protected from the loss of utility service
when a landlord ratepayer does not pay for
utility service. This interpretation of

‘Subchapter B would negate the very protection

fore, we affirm the ALJ’s ruling that Subchapter B is applicable

to the pre

it c¢reates, an absurd result which the legis~
lature did not intend when it enacted Sub-
chapter B. feeg Section 1922 of the Statutory
Coristruction Act, 1 Pa. C.5. 61922 ({Pre~
sumptions in ascertaining legislative
inteént). (Initial Decision, pp. 10-11)

No party has excepted to the ALJ’s determination that
Subchapter B is applicable in the present proceeding.

sent proceeding.

There-

Because it has been determined that Subchapter B is
applicable, it is necessary to address the second issue in this
proceeding.

(2) 1If subsection B applies, was it proper

for Peoples, under Section 1529.1, to refund
gas payment monies to the commercial tenants
and bill Complainant for those monies?

saction 1529.1 reads as follows:

§1529.1 Duties of ownars of rental propsrty

{a) Notioce to public utility.--It is the duty

‘of every owner of a residential building or

mobile home park which contains one or more
dwelling units, not individually metered, to
notify each public utility from whom utility
service is received of their ownerghip and

- 10 ~
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the fact that the premises served are used
for rental purposes.

. {b) Eistory of acoount.--npon recelpt of the
‘ notice provided in this section, if the
mobile home park or residential building
containg one or more dwelling unite not
individually metered, an affected public
utility shall forthwith list the account for
the premises in guestion in the name of the
owner, and the owner shall thereafter be
responsible for the payment for the utility
services rendered thereunto. 1In the case of
individually metered dwelling units, unless
notified to the contrary by the tenant or an
authorized representative, an affected public
utility shall list the account for the
premises in question in the name of the
owner, and the owner shall be responsible for
the payment for utility services to the
pramises.

{c)y Failure to give notioce.-+Any owner of a
residential building or mobile home park
failing to notify affected public utilities
as required by this section shall nonetheless
be responsible for payment of the utility
gervices as if the raquired notice had been

"II given.

The ALY determined thxt Section 1529.1 requires the
owner of rea;dentlal buildings with dwelllng units not indi-
vidualily" metered to notity utilities of the situation and
requires the utilities to make ther landlord ratepayers under
Subchapter B. (Initial Decision, p. 12)° |

The ALJ then dgtermined_that:

Peoples had to refund.the monies it collected
from the commercial tenants and had te bill .
R & B for those amounts. Section 1529.1(c)
nakes the owner of a residential building
responsible for the payment of utility
services even 1if the owner fails to notify
the utility, pursuant to Section 1529.1(a),
of the exigtence of a building with one or
more dwelling units served by one neter.

hafossdivho L 4 S i W AW T MWW e T Sed 351 AJLINALA A R hR g X AR R S -
\
\
|
|
|



—W}T‘“DI"”‘ o o AT R A VAR A At YL L S Aed 23t SAGINLLAL

AV WV

When Ms. Michaels informed Peoples that R & B
owner the building at 400 Market Street,

R & B became the billing responsible party °
back to September 1, 1993, the effective date
of Section 1529.1. Subchapter B required
Peoples to bill R & B for the gas used since
that time. Peoples had to refund the monies
it received from Ms. Volpe and Ms. Michaels
because it had no right to them (Initial
pecision, p. 11)

N

The Law Bureau excepts to the above fihding stating:

.«+«[Nlo direction is provided in sec-

tion 1529.1 as to the recoupment of monies
previously paid by the tenant for that
account. Under the plain language of [Sub-
chapter B], there is no authority for the
utility to sua gponte issue refunds. (Law
Bureau Exceptions, p. 4)

Furthermore, the Law Bureau asserts that the Legislature, by @
jnserting Section 1529.1 into Subchapter B, has provided the
tenant with an exclusive remedy for recoupment of money paid in

66 Pa. C.S. §1529.Y The Legislature thug made it clear that‘any )
¢laim by the tenant must be collected from the landlord, not from
the utility. ' '

Finally, the Law Bureau argues that the ALJ’s con- '
struction of Section 1529.1, allowing utilities to refund mohies
pald by tenant’s on landlord’s accounts, impermissibly impairs

' the obligation of contracts in violation of Article I, Section 10

Y

¥ The Law Bureau notes that a tenant, in resorting to Section
1529 self-help, is protected form reprisals by the landlord
by 66 Pa. C.S. §1531 which prohibits landlord re¢taliation,
and establishes civil remedies for the tenant. In the
instant case, the Law Bureau asserts that the commercial
tenants should have used the civil courts to recoup the

. monies that were .paid on the landlord’s utility account.

{Law Bureau Exceptions, p. 5, fn. 1)
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of the U.s5. Constitution and Article I, Section 17 of the Penn-
g sylvania Constitution. (Law Bureau Exceptions, p. 6-7)

, In its Reply Exceptions, Peoples asserts that the
applicability of 66 Pa. C.S. §1529 is not dispositive of the
issue of recoupment presented in the instant case and the Law
Bureau’s reliance on it is misleading and misplaced. Further,
Pecoples contend that the refunding of monies paid by the tenants
on ‘the landlord’s account was not illegal or prejudicial.

Finally, Peoples assert that the proper judicial forum to hear
R&B’s grievance relative to the lease should be in a civil court
and not with the Commission.

Article I, Section 10 of the U.S. Constitution provides
that: |

No state shall pass any bill of attainder, ex
: . post facto law or law impairing the obliga—

tion of contracts.

Article I, Section 17 of the Pennsylvania Constitution
provides that: -

) No ex post facto law, nor any law impairing
. _ the obligation of contracts, oxr making
. irrevocable any grant of special privileges
or immunities, shall be passed.

The Pennsylvania Supreme Court has held that, whenever
possible, interpretations of statutes which would create conflict
with constitutional provisions must be avoided. Commonwealth v.
Hude, 492 Pa. 600, 4215 A. 313 (1980). See also Commonwealth v.
ptalev, 476 Pa. 171, 381 A.2d 1280 (1978); lLaurence County Foht,
33 Pa. Commonwealth Ct. 379, 381 A.2d 1348 (1978). Moreover,
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under the Pennsylvania Statutory Construction Act, the Legisla-
4% ture is presumed not to intend to violate the constitution of the
.' United States nor the Commonwealth of Pennsylvania. 1 Pa. C.S.
§1922(3).

The Law Bureall asserts that the ALJ’s interpretation of
section 1529.1 as granting authority to a utility to refund to a
tenant monies paid on a landlord’s account conflicts with both
the U.S. and Pennsylvania Constitutions. The Law Bureau argues
that Complainant Exhibit No. 1 (lease agreement) established that
the tenants of the pizza shop were given a reduction in rent in
consideration of the fact that the tenant would be responsible
for utility service. See also Tr. 7-10. Therefore, according to
+he Law Bureau, Peoples sua sponte refund to the tenants of the
pizza shop impermissibly impairs the obligations of the tenants
as parties to the lease agreement.

The Law Bureaun contends that its interpretation that

~ the Section 1529 remedy is applicable to situations arising under
. Section 1529.1 is preferable for two reasons, to wit: (1) it

avoids the present gituation where a utility inserted itself into
a private contractual agreement; and (2) it does not conflict
with the provisions of either the U.S. or Pennsylvania Constitu-
tions.

Ag the lLaw Buresu stated:

[It‘e] interpretation safeguards the integ-
rity of a possible existing private contract
betwean a landlord and tenant which may
identify the party responsible for making
vutility service paymente. The contract thue
would be preserved so that any adjudication
of the rights and responsibilities of sach of
the parties to the contract could then be
uridertaken in court {Law Bureau Exceptions,
p. 7) ,

h‘ll' - 14 -
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On vonsideration of the Law Bureau’s Exceptions, we
shall deny them. The Law Bureau’s reliance on Section 1529 as
an axclusive statutory remedy is misplaced. Initially we observe
that the statutory scheme of Section 1529.1 is in furtherance of
the protection of the rights of itenants of multi-occupied
properties to continued utility service in the event of owner
default. Consedquently, the La& Bureau’s position which champions
the rights of the landlord, or other person/entity to whom lease
payments are due, does not advocate for the class of persons the

statute seeks to protect.

Also, Section 1529, which preceded the snactment of Section

.1529.1, is placed after a segquence of events which outline a

logical series of conditiong precedent to guaranteed continuity
of service in the event of landlord/owner Aefault‘ See Section
1523 -~ Notices before sgervice to landlord terminated; Section
1524 - Request to landlord to identify tenants; Section 1525 -
Delivery and contents éf termination notice to landlord; Section
1526 - Delivery and contents of first termination notice to
tenants; Section 1527 - Right of tenants to continued service;’
gSection 1525 - Dalivery and contents of subsequent termination

notice to tenants.

We find particularly instructive the steps to be taken
pursuant to Section 1527. Here, the tenants may apply for

continuation or resumption of service for the nonpayment of

. 15‘—
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N charges by the landlord/owner. See 66 Pa. C.S. § 1527(a). Also,
., when the tenants pay such charges service 4is to be resumed and
| teﬁmihation averted. See Section 1527(b). And, undér-Subsection
{¢), when the utility receives paywent from the tenants on behalf’
of the landlord/owner who is liable, the landlord/owner is
notified and otherwise apprised of the émount credited on its

béﬁalf‘byrthe particular tenant.?

On the basis of the foregoing, we conclude ihat the
right of set off established in Section 1529 and alleged by the
Taw Bureau to be an exclusive remady in this matter, is a
reasonable interpretation, though misplaced as an exclusive

remedy for implementation of Section 1529.1.

. On consideration of the overall statutory scheme, we
conclude that the Law Bureau’s interpretation would be
inconsistent with the clear intent of Section 1529.1(b). This
provisian states that "[u)pon receipt of notice... an affected
| public utility shall forthwith list the account for the premises
: in questibn>£hvthe name of: the owner, and the owner shall

." (Emphasis added) This

language, though perhaps harsh to the landlord/owner, leaves

} ¥ Also, in subsection ¢ there is an express directive to the

: utility to refund amounts to the tenants where there is a faiture
to satisfy the requirements of subsection b, or where the tenantse
elect to voluntarily terminate service.

® B
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little doubt that it is the intention of the General Assembly to
place the burden of payment for utility service in master metered
circumstances on the property owner. Under the Law Bureau’s
interpretation, the burden of payment and subsegquent
raimbursement through collection would shift froﬁ the

landlord/owner to the tenant. The right of recovery through set

"off it more speculative than the direct reimbursement from the

utility.

The issue of impairment of contract as suggested by the
Law Bursau lacks merit. The ccqrt‘in;5ghn:ggn“ﬂg;gx_ggmngny;g;
04] t Borough, 268 Pa. 243, 254, 110 A.778 782 (1920) held that
changes in rates are not an~impairmeﬁt of the obligation of
contract. Law Bureau has presented no authority where the ‘
1mpairment of contract related to other changeé‘in conditions

under which a utility may be providing service.

Also, we note that the Commonwealth Court in Crown

., 76 Pa. Commonwealth Ct., 305, 463

A.2d 1257 (1983) arfrirmed this Commission finding that a rule

prehibiting the master metering of.electricity at new multi-

‘tenant commercial locations was held & legitimate exercise of the

gtate’s police power. No impairment of contract was found to

exist.

- 17 =
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Finally, we hasten to add that Peoples’ actions were

. consistent with the procedure to be followed when a utility

impreperly bills a customer - l.e., refund the money to the
cnstomér.; However, 1n,thé present proceeding the "customer”
consumed the gas but Act 54 reguired somesone else be responsible
for .the bill.

While we find that Peoples’ actions were ﬁot improper‘
‘we would offer the following observations. Peoples could have
avoided the instant Complaint and corresponding time and monies

associated with defending its actions.

Peoples found itself in a situation where there was a
delinguent account. It was aware that the billed tenants.(Vclpe
and Michaels) hédrreceived,a reduction in rent since the tenant
“asguﬁed responsibility for utility service™ péf phone
convérsations,yﬁth Complainant. Paoples, as a "stakeholder" in
the aispute had other alternatives available rather than directly

ntefunding the money. Peoples could have filed a petitién for |
declaratory relief requesting that the Commission sdvise Peoples
how to procesd. Pérhaps a more eguitable solution could have

been reached.
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1. The commission has jurisdiction over the parties
to and the subject matter of this proceeding.

2. Sections 1521-1533 of the Public Utility Code,
€6 Pa. C.S. §81521-1533, apply to the owner of a building con-
taining orie or more dwelling units occupied by one or more
. tenants, even if the building also contains a commercial tenant
and even if the commercial tenant consumes the vast majority of
the gas consumef at the premises.

3, It was not improper for Peoples to refund monies
collacted by it from Ms. Volpe and Ms. Michaels, the commercial
tenants, for gas used at 400 Market Street back to September 1,
1993; THEREFORE; ‘

IT I8 CRDERED:
1. That the Complaint of R & B Reddy, Inc. against

| Péaéles Natural Gas Company is dismissed consistent with this
Opinion and Order.

2. That the Exceptions of the Law Bureau are denied,

consistent with this Opinion and Order. .

&
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. 3. That the Initial Decision issued on December 22, °
.} 1994 is adopted, consistent with this Opinion and Order.

BY THE COMMISESION,

John G. aAlford
Secretary

(SEAL) °
ORDER ADOPTED: May 25, 1885

[ -




PENNSYLVANIA PUBLIC UTILITY COMMISSION
Harrisburg, Pennsylvania 17105

R & B REDDY, INC. PUBLIC MEETING-
v. MAY 25, 1995
PEOPLES NATURAL GAS COMPANY MAR-95-08A~101%

DOCKET NO. C-00545080
STATEMENT OF COMMISSIONER HANGER

Complainant is a landlord whose property includes two
residential apartments and a first floor pizza restaurant which all
operate under a single utility meter for service from Peoples Gas.
In this case, the pizza shop was the direct utility customer for
all gas service to the building. - T

Pennsylvania law requires that utility service to

residential dwelling units must be billed to the landlord unless
the dwelling unit is individually metered, in which case the tenant
may be the utility customer of record. See, 66 Pa.C.S. Sec. 1521
et _seq. This portion of the Public Utility Code was amended by
the legislature by Act 54 in 1993. Act 54 was enacted to address
problems associated with "foreign load™ on-tenants’ utility bills.
Foreign load occurs when utility service serving other tenants or
the landlord is being billed to one tenant.

While the OSA Report properly resolves the issues raised

in this case, there has been considerable confusion concerning’

appropriate responses to the rights and responisibilities
established under the Act. Hopefully, this statement will help to
produce greater clarity. :

To date, the Commission has decided only one relevant
case. The Commission’s decision in PBovce v. Duguesne Lighi
Company, No. 2-~00223698, Order entered September 1, 1994
established the basic interpretation of the aAct, but did not
address many detailed points. In addition, the. case of Divilly v.

Duquesne Light Co., No. C€-00946235, Which is OSA-139 on today’s -

agenda, raises similar issues as Reddy.

- The ALJ, Law Bureau and OSA agree that the statute covers
~this case even though a commercial tenant is involved, and no
parties filed exceptions on this matter. The statute not only
protects residential tenants from paying for service to others, but
also protects residential tenants from losing utility service due
to nonpayment by other tenants. Since the'residential tenants in

the building could have lost service upon nenpayment by the pizza -

shop, the definitions in the statute properly address the purposes

&
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When Peoples learned that the master metered account in
question had been in the tenant’s name even though it served other
tenants in a residential dwelling, it properly recognized a
violation of the Act. Peoples transferred the account into the
landlord’s name, refunded sums already paid by the tenant in whose
name the account had been billed, and proceeded to attempt to
collect the balance from the landlord back to the September 1, 1993
effective date of the amendments to the act.

Section 1529.1 (a) of the Act requires owners of rental
residential buildings which contain dwelling units that are not
individually metered to notify the utility of that fact. Section
1529 (b) provides that, once such notice is received, the utility
must put the service into the landlord’s name. Thus, Peoples acted
properly in this regard. The Act does not require landlords to
meter individually each apartment. It remains the landlord’s
choice either to be responsible for the bill directly by putting
the bill in his name or to ensure that each unit is individually
netered.

The gravamen of the instant dispute is whether Peoples
should have refunded the monies collected from the tenants and then
billed the landlord for the amount accrued. The ALJ held that

- Peoples was required to refund the amounts paid by the tenants '

because it had no right to such payments. Law Bureau contends
that Peoples was not permitted to interfere with .the private
contractual arrangement between landlord and tenant by refunding
the amounts already paid by tenant ‘and subsequently billing
landlord. Peoples contends that Act S4 provides the authority to
refund payments made by the tenant and to rebill the landlord for
those services. '

Section 1529.1 (c) makes clear that the landlord is
responsible "for payment of the utility services as if the required
notice had been given," even if the landlord failed to provide the
required notice. This must be considered to be effective as of the
effective date of the Act, September 1, 1993. The landlord is
without question responsible for the bill, retroactive to the
effective date of the Act. :

What are the appropriate remedies? If the law says the
landlord is responsible for the account, of course the utility way
refund the amounts paid by a tenant when the tenant. is not
responsible for the account as a matter of “law. Similarly, of
course the utility may pursue collection against the landlord who
is responsible for the bill. :

Refund by the utility of payments previously made by.the
tenant followed by collection action against -the landlord to
collect the same amounts may be burdensome for the utility and is
not the stated remedy under the Act. Section 1529 provides another
remedy. Section 1529 provides that a tenant may obtain
reimbursement directly from the landlord or deduct the amount paid
from any rent or other amounts otherwise due to landlord. There
is, however, nothing in the Act to indicate that Section 1529 is

-2
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imposed as an exclusive remedy. Refunds are, therefore, not
precluded. -

While not directly related to the instant case, many
questions have been raised concerning application of the Act when
foreign load is minimal. For example, an apartment may have been
individually metered, but a small amount of foreign usage was

mistakenly left on a tenant’s line. Similarly, a small amount of .

usage may have intentionally been left on a meter because it would
have been unreasonable and/or uneconomical to install a separate

feter.

Although not specifically authorized by the act, the
landlord has a third option if he does not wish separately to meter
his property or put the account in his own name. The landlord can
attempt to arrive at an agreement with his tenant or tenants,
although it is not the role of either regulated utilities or this
Commission to enforce the terms of private leases. This option may
be particularly useful when the amount of "foreign" load is small.
0f course, the terms of a private lease agreement cannot permit
other affected tenants in the building to experience any harm. For
example, all tenant protections in the Act would still be effective
if service termination is threatened when a tenant fails to pay the
utility bill for the building as agreed. '

. In summary, utilities are obligated to begin correct
landlord billing upon notice that the Act is applicable. The

landlord has the choice either to put the account in his own name,

to meter separately the account, or to arrive at an agreement with
the affected tenants that is mutually agreeable. Once an account
is properly placed in a landlord’s name, it is appropriately the
tenant’s responsibility to collect any back amounts which may be
due from the landlord. Utilities may take on the burden of helping

to straighten out these affairs, but nothing in the Act regquires

such action. The Commission need not be involved in ordering
refunds, however, as the basic statutory gquideline of Section 1529
should be observed. :

S\—’DATED JOHN HANGER, COMMIBSIONER
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PENNSYLVANIA PUBLIC UTILITY COMMISSION
Harrisburg, Pennsylvania 17105-3265

R & B REDDY, INC. PUBLIC MEETING - MAY 25, 1995
v. MAR-95-05A-101* (REV)
PEOPLES NATURAL GAS COMPANY DOCKET NO. C-00346080

" SARAH DIVILLY  MAY-95-05A-139*
‘ DOCKET NO. C-00946235

V, .
DUQUESNE LIGHT COMPANY

, I disagree with the conclusion that rate refunds to the residential tenants
were an appropriate remedy in-this matter. By issuing refunds, and billing the landiord-
building owners for the amounts previously paid by the residential tenants, Peoples
and Duquesne implemented Section 1529.1 retroactively. The Companies rely on the
following language as the basis for their actions: N

{c) Failure to give notice.—Any owner of a residential
building or mobile home park failing to notify affected public
utilities as required by this section shall nonetheless be
responsible for payment of the utility services as if the
required notice had been given., '

e

PPy
g

In my opinion, this language if applied retroactively to leases already in existence as

of the effective date of the law, September 1, 1993, would constitute an
unconstitutional impairment of existing contracts. 1 agree with the Law Bureau's
Exceptions on this point. The utilities should not take any action such as issuing
refunds to tenants and rebilling landlord-building owners which would retroactively
modify the terms of the lease between a landlord and tenant. If Section 1529.1(c)
can be enforced, such efforts should be left up to the actual parties to the lease. For
these reasons, | do not support the staff recommendation in these cases.

/"/o--, 2‘4@1’9*;7( @ ' OF—. {Z-Q’(l-

‘DRTED T DAVID W. ROLKA,.COMMISSIONER

CIPSERCER, 3
oy '."W
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‘ - PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265
Public Meeting held May 25, 1995
commigsioners Present:
John M. Quain, Chairman
‘1iga Crutchfield, Vice Chairman
* Jehn Hanger : ‘
pavid W. Rolka: pissenting -~ Statement attached
Robert XK. Bloom
sarah bivilly C=-00946235
.
puguesne Light Company

OPINION AND ORDER

BY THE COMMISBION:
Before us f£or consideration are the Exceptions filed to
~ the Initial Decision of Administrative Law Judge ("ALJ") Fred R.
. Nene issued on March 1, 1995.

8T OF_THE _PROCEEDIN

. On September 20, 1994, Sarah Divilly ("Complainant")
filed a complaint against Duquesne Light Company ("Duguesne" or
nRespondent”) alleging that Duquesne had (1) improperly refunded
monies to the tenant that had paid for electric sarvice, (2)
switched electric service into Complainant’s name retroactively
and (3) back=billed Complainant for its electric used.

on October 21, 1994, Duguesne filed an Answer denying
the allegations and stated in New Matter that it was acting in a
manner redquired by law.

A hearing was held before ALJ Nene on December 12,
L 1994, The record consists of 45 pages of transcript plus two
. complainant exhibits, and three Respondent exhibits.
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. No briefs were filed in this proceeding. The Initial
.< pDecigion of ALJ Nene was issued on March 1, 1995. Exceptions
were filed on March 17, 1995 by the Law Bureau.

FINDINGS OF FACT

phe ALJ made the following Findings of Fact which we
adept in the disposition of this complaint proceeding:

1‘

The Complainant, Sarah Divilly, is the
landlord/owner of 1327 Jeffers Street,
Pittsburgh, Pennsylvania 15204. Ms.
pivilly rents two apartments in the

M&. Divilly is in the business of
renting property as a portion of her

scott Deere entered into a lease
agreement with Ms. Divilly on
September 1, 1991, at which time he
agreed to pay half of all utilities
charged to the house at 1327 Jeffers
Street, (Tr. 12-14, Attachment to
Complaint)

puquesne Light Company provides electric

service to the Jeffers Street location.

#s. Divilly never notified Respondent,
Duguesne Light, that the two apartments
were connected to a single meter. (Tr.
i7)

Prior to May 1994, Ms. Divilly did not
¥now of the existence of Act 54, also
known as Section 1829.1 (66 Pa. C.S5.3.
§15295.1) and House Bill 678. This
enactment requires multiple apartments
in the same building to be individually
matered. (Tr. 7, 37, 42)

On April 26, 1994, Duquesne Light was
first notified, by a complaint from Mr.
Peare, that 1327 Jeffers Street had two

-y -
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apartments with one meter. (Tr. 25 - 26
36)

At the time Mr. Deere notified Duguesne
Light that the apartments were not
individually metered, he was delinguent
on his electric bill in the amount of
$339.40. (Tr. 38)

Duguesne Light refunded to Mr. Deere
$278.71 on or about June 1, 1994 as a
result of his complaint and Duquesne
Light’s knowledge of the situation.
(Tr. 17, 38)

Ms. Divilly received a bill from
Duguesne Light, due on June 9, 1994,
with a balance of $738.35. This bill
was for service to the Jeffers Street
address dating back to September 16,
1?93. (Tr. 9, 14, Complainant’s Exhibit
A

Mr. Deere gave $260.00 from the $278.71
refund received from the Respondent to
Ms. Divilly who, in turn, gave the
$260.00 back to Duquesne Light toward
satisfaction of the outstanding balance
on the account. (Tr. 13) This payment
was made on July 18, 1994. (Respondent
Exhibit 3)

Ducuesne Light’s witness, a regulatory
analyst, testified that Act 54 was and
is being implemented by Duquesne Light
by placing accounts that had been in the
tenant’s name into the landlord’s name
effective from September 1, 1993 until
the wiring problem is corrected. (Tr.
25, Respondent’s Exhibit 1)

Diaquesne Light sent a letter dated

May 16, 1994 to Ms. Divilly advising her
that the service account would be placed
into her name effective from

September 16, 1993 until the two
apartments at 1327 Jeffers Street were
individually metered. (Tr. 25, 27,
Respondent’s Exhibit 2)

The account was terminated in the name
of Sarah Divilly and placed into Scott
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Deere’s pame on August 5, 1994 when
Dugquesne Light confirmed that the
apartments had been individually
metered. (Tr. 28-29)

15. To date, Ms. Divilly has made three
payments toward the balance due: $260
raceived from Mr. Deere; $100; and $50,
leaving a current balance of $548.90.
(fr. 13, 15, 28, Respondent’s Extibit 3)

(fnitial Decision, pp. 2+4)
I8¢ ON

Ms. Divilly owns the building at 1327 Jeffers Street
which hias two apartments. Scott Deere, at all times naterial,
was a tenant of Ms. Divilly, occupying one of the dwelling units.
Duquesne refunded meonies to Scott Deere that he paid for electric
geirvice after learning that Mr. Deere was a tenant. Duquesne
actedq based on Act 54, also known as Section 1528.1 (66 Pa.
¢.5.A. §1529.1). Duguesne initiated service on the landlord’'s
name on June 9, 1994, and billed the landlord retroactively back
to September 1, 1993.°

The Complainant, Ms. Divilly claims she should not be
held responsible for bills incurred by Mr. Deere prior to her
beconing aware of her responsibility under Act 54. She contends
her responsibility should be limited to the period, May 16, 1994,
the data she received actual notice, through August 5, 1994, the
date Dugquesne confirmed that the apartments had been individually
matexred.

~ In Duguesne’s Answer and New Matter filed on .
october 21, 1994, the Respondent denied it was under any duty to

1 pecause of Respondent’s billing cycle, the actual date was

September 16, 1993

.
- b -
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Duguesne opines that it was under a duty to list the electric
service account for Complainant’s rental property in the
Complainant’s name. Duguesne maintains that the Complainant was
responsible for payment for electric service at the Complainant’s
rental property from September 1, 1993, the effective date of Act
54, until such time that each dwelling unit at Complainant’s
rental property was separately metered.

The ALJ noted the dispute arose due to the enactment of
66 Pa. C.5.A. §1529.1 which became law on September 1, 1993. The
statute reads as follows:

1529.1 puties of owners of rental property

{a}) Notice to public utility.-It is the duty
of every owner of a residential building or
mobile home park which contains one or more
dwalling units, not 1nd1v1dually nmetered, to
notify each publlc utility from whom utility
service is received of their ownership and
the fact that the premises served are used
for rental purposes.

(b) History of the account.-Upon receipt of
the notice provided in this section, if the
mobile home park or residential bu:ldlng
containg one or more dwelling units not
indxvzdually metered, an effected public
utility shall forthwith list the account for
the premises in question in the name of the
owner, and the owner shall thereafter be
responsible for the payment for the utility
services rendered thereunder. In the case of
individually metered dwelling units, unless
notified to the contrary by the tenant or an
authorized representative, an affected public
ntillty shall list the account for the
premises in guestion in the name of the
owner, and the owner shall be responslbla for
the payment of the utility services to the
premises.

(¢ ~Failure to give notice.-Any owner of a
residential building or mobile home park
failing to notify affected public utilities
as required by this section shall nonetheless

- B
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be respons;ble for payment of the utility
services as if the required notice had been
given.

The ALJ concluded the statute did not reguire actual
notice be provided to the landlord. The statute reguires the
landlord/owner notify the utility that the residential building
contains multiple dwelling units and only one meter. The ALJ
noted that the duty to notify the utility is imposed on the
landlord, regardless of whether the landlord knows of it or not.
The ALJ opined that the landlord’s responsibility for electric
gervice provided to the Jeffers Street residence commenced on
Septembar 1, 1993, the effective day of the act and that the
responsibility was effected by operation of law. The ALJ
eéoneluded that the Duquesne acted in compliance with the
provision of the statute when it returned the tenant’s money it
received from him, for service provided after September 1, 1993.
Initial Decision, p. 7. The ALJ further concluded Dugquesne
gorrectly listed the Jeffers Street residence electric account in
the name of Ms. Divilly and held her responsible for service
provided after the effective date of the act.

The ALJ addressed the propriety of Duquesne s action of
returning to Mr. Deere the monies he had paid to it on account of

Ms. Divilly’s obllgation conciudlng that this was not an issue in
" this case.

We will now consider the Exceptions of the Law Bureau.
EXCEPTIONS

In review of the matter before us, we find that the
eritical factor the Law Bureau argues is that Section 1529.1 of
the Public Utility Code does not authorize the utility to refund
to a tenant monies paid on accounts which became the responsi-

H27733
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pility of the landlord as of September 1, 1993. The Law Bureau
contends that the exclusive statutory remedy available to tenants
is to recoup directly from the landlord pursuant to Section
§1529, any payments made on such accounts.

The Law Bureau maintains that the ALJ correctly
determined that Section 1529.1 does not reguire that the owner of
a rental property "not individually netered" to receive actual
notice of the landlord’s responsibilities under the act before
thbseﬂresponsibilities attach. "The responsibility was effected
by operation of law." Initial Decision, p. 7.

mhe Law Bureau continues in its Exceptions, stating
that ALT Nene determined that Duguesne had no right to collect
and hold monies paid to it by the tenant (emphasis added) :

Since the landlord/owner was responsible for
paying utility bills incurred after
September 1, 1993, Duguesne Light had no
right to collect and hold monies paid to it
by the tenant for service provided after that

date. Duguesne Light, therefore, was acting
in compliance with the statute when it

£u ol ~ aa + mo it _had
received from him for service provided after
September 1, 1993.

Initial Decisgion, p. 7.

: The Law Bureau disagrees? with the ALJ’s conclusion
that‘biquesne's action was in compliance with the statute. The

z Although Law Bureau believes that puguesne’s action in
refunding monies to the tenant was not in compliance with
§1529.1; the Law Bureau ‘does not believe that it was a
violation of the statute. It is Law Bureau’s understanding
that Dugquesne, in making the refund, was relying on advice
given by the Commission’s Bureau of Consumer Services.
Because the statute is sufficiently confusing to engender
differing yet reasonable interpretations of its intent and
application, Duguesns should not be held to have violated the
gtatute by ite action.
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__ Law Bureau contends there is no directioﬁ provided in Section
’ 1529,1 & to the recoupment of monies previocusly paid by the
" tenant for a landlord’s utility account. Under the plain
language of this statute, there is no authority for the utility
to gua gponte issue refunds to tenants.

The Law Bureau asserts that the General Assembly, by
inserting Section 1528.1 into Subchapter B of Chapter 15 of the
publieé utility Code, has provided the tenmant with an exclusive
remedy for recoupment of moneys paid by the tenant on the
jandlord’s behalf at Section 1529. Section 1529 reads as
followss:

66 Pa. C.5. §1529. Right of tenant to
) recover payments.

Any tenant who has made a payment to a
utility on account of non~payment of charges
by the landlord ratepayer pursuant to this
subchapter may subseguently recover the

: amount paid to the utility either by de-
F X ducting the amount from any rent or any
. payment on account of taxes or operating

expenses then or thereafter due Ifrom the
tenant to the person to whom he would
otherwise pay his rent or by obtaining
reimbursement from the landiord ratepayer.

Furthermore, the Law Bureau asserts that the Legislature, by

ingerting Section 1529.1 into Subchapter B, has provided the

tenant with an exclusive remedy for recoupment of money paid in

66 Pa. C.S. §1529. The Legislature thus made it clear that any

¢lainm by the tenant must be collected from the landlord, not from

the utility. |
Finally, the Law Bureau argues that the ALJ’s

construction of Section 1529.1, allowing utilities to refund

monies paid by tenant’s on landlord’s accounts, impermissibly

E impairs the obligation of contracts in violation of Article I,




SENT BY: a=d0-go + J714AM Lan BUREAL=

Section 10 of the U.S. constitution and Article I, Section 17 of
the Pennsylvania constitution. (Law Bureau Exceptions, p. 6~7) -

1. Impairment of Contracts

article I, Section 10 of the U.S. Constitution provides
that:

No state shall pass any bill of attainder, ex

pogt facto law or law impairing the obliga-

tion of contracts. ‘

Article I, Section 17 of the Pennsylvania Constitution
provides that: .

No gx post facto law, nor any law impairing

the obligation of contracts, or making ir=

revocable any grant of special privileges or

smmanities, shall be passed.

The Pennsylvania Supreme Court has held that, whenever
possible, interpretations of statutes which would create conflict
with constitutional provisions must be avoided. Commonwealth V.

Hude, 492 Pa. 600, 4215 A. 313 (1980). See also Commonwealth v,
staley, 476 Pa.c 171, 381 A.2d 1280 (1978) ; Laurence County Foht,

4% Pa. Commohwealth Ct. 379, 381 A.2d 1348 (1978). Moreover,
under the Pennsylvania Statutory Construction Act, the
tegislature is presumed not to jntend to violate the ¢onstitution

 of the United States nor the Commonwealth of Pennsylvania. 1 Pa.

c.S. §1922(3).

The TLaw Bureau asserts that the ALJ’s interpretation of
gaction 1520.1 as granting authority to a utility to refund to a
ténaht~monies‘paid on a landlord’s account conflicts with both
the U.S. and Pennsylvania Constitutions. The Law Bureau argues
that credible record evidence established, that by entering into
a lease agreement dated September 1, 1991, the tenant, agreed to
pay half of all utility bills charged to the Jeffers Street house
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__ (ALJ Finding 'of Fact No. 3, I.D.) Therefore, according to the
. Law Bureau, Dugquesne is suya sponte refund to the tenant inpairs
' the obligation of the tenant as party to the lease agreement.

» The Law Bureau corntends that its interpretation that
the Section 1529 remwedy is applicable to situations arising under
Section 1529.1 is preferable for two reasons, to wit: (1) it
avoids the present situation where a utility inserted itself into
a private contractual‘agreement, and (2) it does not conflict
with the provisions of either the U.S. or Pennsylvania
Constitutions.

As the Law Bureau stated:

(It’s] interpretation safeguards the in-
tegrity of a possible existing private
contract between a landlord and tenant which
may identify the party responsible for making
utility service payments. The contract thus
would be preserved so that any adjudication
b of the rights and responsibilities of each of

.‘ the parties to the contract could then be
undertaken in court. (Law Bureau Exceptions,
p. 8). .
On consideration of the Law Bureau’s Exceptions, we

ghall deny them. The Law Bureau’s rellance on Section 1529 as an

gxgzusiVekstatutory'remedy is misplaced. Initially we observe

that the stétuﬁéry’scheme of Section 1529.1 is in furtherance of
the proteéction of the;righté of tenants of multi—occupiéd
properties to continued utility sexrvice in the event of owner
default. Consequently, the Law Bureau’s position which champions
the rights of the landlord, or other person/entity to whom lease
payments are due, does not advocate for the clase of persons the

statute seeks to protect.
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T Also, Section 1529, which preceded the enactment of Section
. ‘1529“1, is placed after a segquence of events which outline &

logical series of conditions precedent to guaranteed continuity
of service in the event of landlord/owner default. See Section
1523 - Notices before service to landlord terminated: Section
1524 ~ Request to landlord to identify tenants; Section 1525 -
DeiiVery and contents of termination nopice te landlord; Section
1526 - Delivery and c¢ontents of first termination notice to
tenants; Section 1527 - Right of tenants to continued service;
Section 1528 - Delivery and contents of subsequent termination

notice to tenants.

We find particularly instructive the steps to be taken

pursuant to Section 1527. Here, the tenants may apply for

. continuation or resunption of service for the r;onp‘ayment of

| charges by the landlord/owner. Sge 66 Pa. C.5. § 1527(a). Also,

when the tenants pay such charges service is to be resumed and
termination averted. See Section,lsé7(b). And, under subgection
(¢), when the utility receives payﬁent from the tenants on behalf
of the landlord/owner who is liable, the landlord/owner is
notified and otherwise apprised of the amount credited on ite

behalf by the particular tenant.¥

¥ Also, in subsection ¢ there is an express directive ta the
utility to refund amounts to the tenants where there is a failure
to satisfy the requirements of subsection b, or where the tenants
elect to voluntarily terminate service.

®
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Onn the basis of the foregoing, we conclude that the
right of set off established in Section 1529 and alleged by the
Law Bureau to be an exclusive remedy in this matter, is a
reasonable interpretation, though miSplated as an exclusive

remedy for implementation of Section 1529.1.

On consideration of the overall statutory scheme, we
conciﬁde,that the Law Bureau’s interpretation would be
inconsistent with the clear intent of Section 1529.1(b). This
provision states that "[u)pon receipt of notice... an affected

public utility shall forthwith list the account for the premises

in gquestion in the name of the owner, and the owner shall .
Lhereaftexr be responsible for the payment for the payment for the

vices rendered thereunto." (Emphasis added) This
language, though perhaps harsh to the landlord/owner, leaves

uti

little~doubt‘th?t it is the intgntion of the General Assembly to
place the burden of payment for utility service in master metered
circunstances bnxthe property owner. Under the Law Bureau’s
interpretation, the burden of payment and subsequent
reimbursemernit through collection would ghift from the
landlord/owner to the tenant. The right of recovery through set
off is more speculative than the direct reimbursement from the
utility.

The issue of impairment of contract as suggested by the
Law Bureau also lacks merit. The Court in Suburban Water Company
v. Oakmont Borough, 268 Pa. 243, 254, 110 A. 778 782 (1920) held

- 12 -
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~..

that changes in rates are not an impairment of the obligation of
contract. Law Bureau has presented no authority where the Court
has found impairment of contract related to other legislatively
mandated changes in conditions under which a utility may be
providing service.

Also we note that the Commonwealth Court in Crown
American Corp. v. Pa. P.U.C,, 76 Pa. Commonwealth Ct. 305, 463
A.24 1257 (1983) affirmed this Comnission’s finding that a rule
prohibiting the master metering of electricity at new multi-
tenant commercial locations was improper. The Court held that our
Order was a legitimate exercise of the state’s police power. No
impairment of contract was found to exist.

Finally, we hasten to add that Duquesne’s actions were
consistent with the procedure to be followed when a utility

“improperly bills a customer - i.e., refund the money to the
customer. However, in the present proceeding the "customert

consumed the gas but Act 54 required someone else be responsible

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties
to and the subject ratter of this proceeding.

2.  Sections 1521-1533 of the Public¢ Utility Code, 66

Pa. C.S5. §1521~15533, apply to the owner of a building containing
one or more dwelling unit occupied by one or more tenants.

3. It was not improper for Duquesne to refund monies
collected by it from Mr. Deere the tenant, for electric used at
1327 Jeffers Street back to September 1, 1993; TEEREFORE:

IT IE ORDERED:

- 13 =~
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. 1. That the Complaint of Sarah Divilly against
.’ bDuquesne Light Company is dismissed consistent with this Opinion
and order. '

2. That the Exceptions of the lLaw Bureau are deniedqd,
consistent with this Opinion and Order.

3. Phat the Initial Decision issued on Marenr 1, 1995
" is adopted, consistent with this Opinion and Order.

BY TRE COMMISBSION,
ohn G. A%ford
Secratary

(SEAL)
ORDER ADOPTED: May 25, 1995

ORDER ENTERED: MAY 26 1935

. - 14 -
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

v l II ' ‘ Harrisburg, Pennsylvania 17105-3265
R & B REDDY, INC. PUBLIC MEETING - MAY 25, 1895
v. MAR-85-0SA-101% {REV)

PEOPLES NATURAL GAS COMPANY DOCKET NO. C-00846080

SARAH DIVILLY  MAY-95-08A-13%%
DOCKET NO. C-00946235

V.
DUQUESNE LIGHT COMPANY

1 disagree with the conclusion that rate refunds to the residential tenants
‘were an appropriate remedy in-this matter. By issuing refunds, and billing the landlord-
building owners for the amounts previously paid by the residential tenants, Peoples
and Duquesne implemented Section 1529.1 retroactively. The Companies rely on the
following language as the basis for their actions: *

(c} Failure to give notice.—~Any owner of a residential
.r ~ building or mobile home park failing to notify affected public
utilities as required by this section shall nonstheless be
responsible for payment of the wtllity services as if the
required notice had been given.;, '

In my opinion, this language if applied retroactively to leases already in existence as
of the seffective date of the law, September 1, 1993, would constitute an
unconstitutional impairment of existing contracts. | agree with the Law Bureau's
Exceptions on this point. The utilities should not take any action such as issuing
refunds to tenarnits and rebilling landlord-building owners which would retroactively
modify the terms of the Jease between a landlord and tenant. i Section 1 529.1(c)
can be enforced, such efforts should be left up to the actual parties to the lease. For
these reasons, | do not support the staff recommendation in these cases.

Mot o oD (Lo

‘DATED T DAVID W, ROLKA, COMMISSIONER

I



COMMONWEALTH OF PENNSYLVANIA =~ Ih -
PENNSYLVANIA PUBLIC UTILITY COMMISSION
P.0. BOX 3265, HARRISBURG, PA 17105-3265

ISSUED: September 18, 1995
‘ IN REPLY PLEASE
. REFER TO OUR FILE
, . C~00946351
JESSE A DILLON ESQUIRE
PENNSYLVANIA POWER & LIGHT COMPANY i
TWO NORTH NINTH STREET o -
- ALLENTOWN PA 18101 : -

'\',Stephen R. Stoltzfus (formerly a‘o"hn, F. Hershey) v. Pa. Power & Light
~TO WHOM IT MAY CONCERN: -

Enclosed is a copy of the Initial Decision of Administrative Law Judge Michael C. Scnierle. This decision
is being issued and mailed to all parties on the above specified date. * :

If you do ot agree with any part of this decision, you may send written comments (called Exceptions) to
the Commission. Specifically, an original and nine (9) copies of your signed exceptions MUST BE FILED WITH
THE SECRETARY OF THE COMMISSION IN ROOM B-20, NORTH OFFICE BUILDIN G, NORTH STREET

AND COMMONWEALTH AVENUE, HARRISBURG, PA OR MAILED TO P.O. BOX 3265, HARRISBURG,
é 171053265, within twenty (20) days of the issuance date of this letter. The signed exceptions will be deemed

' bd on the date actually received by the Secretary of the Commission or on the date deposited in the mail as
nown on U.S. Postal Service Form 3817 certificate of mailing attached to the cover of the original document
(52 Pa. Code §1.11(a)) or on the date deposited with an overnight express package delivery service (52 Pa.
Code 1.11(2)(2), (b)). If your exceptions are sent by mail, please use the address shown at the top of this letter.
A copy of your exceptions must also be served on each party of record. 52 Pa. Code §1.56(b) cannot be used to
~extend the prescribed period for the filing of exceptions/reply exceptions.

If you receive exceptions from other parties, you may submit written replies to those exceptions in the
manner described above within ten (10) days of the date that the exceptions are due. )

Exceptions and reply exceptions shall obey 52 Pa. Code 5.533 and 5.535 particularly the 40-page limit for
exceptions and the 25-page limit for replies to exceptions. Exceptions should clearly be labeled as "EXCEPTIONS
OF (name of party) - (protestant, complainant, staff, etc.)".

If no exceptions are received within twenty (20) days, the decision of the Administrative Law J udge may
become ﬁnai without further Commission action. You will receive written notification if this occurs.

Very truly yours,
Encls. : ' '
g tificd Mail - ’ "John G. Alford
.ceipt Requested Secretary

JEP




.i ‘ BEFORE THE

PENNSYLVANIA 'PUBLIC UTILITY COMMISSION

°%

Stephen R. Stoltzfus
' va Docket No. (C-00946351

Pennsylvania Power and Light
Company ‘

S5 Ae 6§ wE B8 de R@

INITIAL DECISION

Before
Michael C. Schnierle
Adnministrative Law Judge

History of the Proceedings

L ' On November 21, 1994, John F. Hershey! filed a com'plaint
.‘ against Pennsylvania Power & Light Company. In his complaint, Mr.

Hershey alleged as follows:

3. What is your complaint? service address - P.O.
Box 150 Kirkwood, PA 17536

Upon inspection of the property at the above
address on September 19, 1994, by Ronald Wimer,
from Pennsylvania Power & Light Company, I was
informed that the landlord was in violation of Act
54. He informed me that the landlord would need to
pay back electric bills of approximately $1600.00
retroactive to September 1, 1993, the date Act 54
becane effective and put the electrlc meter service
in his name immediately without any rent
adjustment. Our position is that this is a wrong
lnterpretatz.on of Act 54. I am enclosing for your
review coples of both leases for the tenants
involved in this property. The one tenant is

1 When Mr. Hershey filed the complaint, it was not clear
. whether he was filing the camplaint on his own behalf or behalf
‘, of another person. At the hearmg held on Aprll 11, 1995, it was
determined that the true party in interest is Stephen R.
stoltzfus. By order dated June 2, 1995, the caption was amended
to show Stephen R. Stoltzfus as the complalnant




paying below market rent with the understanding as

per lease that they are responsible for some
. additional heating and electric usage.

The complaint was served upon PP&L.

PP&L; filed an answer to the complaint and a motion to
join an indispensable party. In its motion, PP&L averred that the
tenants who were paying the electric bill at the property in
question were indispensable parties. PP&L moved that the tenants
be joined as paréiés to this proceeding. PP&L. noted that the

tenants, Frank and Karen Sade, were represented by counsel, H.

Allison Wright, Esqg., who had filed an appearance in this case.

PP&I’s motion went unanswered. By order dated January 10, 1995, I
joined the tenants, Frank and Karen Sade, as indispensable parties.
On January 27, 1995, the Sades filed an answer to the complaint.

In its answer, PP&L averred that Karen Sade contacted it

‘on August 26, 1994 regarding foreign load wiring. PP&L further

averred that on September 19, 1994 its representatives met with Ms.
Sade and Mr. Hershey. PP&L admitted that it has placed the subject
electric account in the name of the landlord. PP&L argued that it

was required to take that action by Act 54 of 1993, as codified at

66 Pa. C.S. §1529.1 (hereinafter , “Act 54" or “§1529.1"). Further,

PP&L averred that its interpretation of Pa. C.S. §1529.1 is
consistent with the interpretation applied ﬁofthat statute by the
Pennsylvania Public Utility Commission.  PP&L denied that the
interpretation applied by it and by the Commission is wrong.

By letter dated January 18, 1995 the parties were

notified that a hearing would be held on March 24, 1995. By motion




filed March 1, 1995, the Sades requested a continuance of the
hearing. The hearing waé continued to April 11; 1995‘and the
parties were so notified by letter dated March 9, 1995. On April
10, 1995 I received a Felephone call from counsel for the Sades.
She informed me that she had been unable to contact them for a long
period, and did not intend to appear at the hearing.

The hearing was held on April 11, 1995. Mr Stoltzfus
represented himself, and PP&L was represented by counsel. The
Sades did not appear, and‘were not represented. Four witnesses,
testified. The record consists of a transcript of‘78 pages, and 15 .
exhibits.?

After the hearing, Mr. Stoltzfus employed counsel who

filed a brief on his behalf. PP&L filed a main and reply brief.

Findings of Fact
1. Stephen R. Stoltzfus lives at 1788 Noble Road,
Kirkwood, PA. For 20 years, he has owned and operated a farm at
1780 Noble Road. He needed more farmland to feed his cattle, so in
1987 he rented the adjoining farm. That farm had a farmhouse that
was divided into two dwelling units. He had no use for the
farmhouse} so he sublet it through a property manager, John

Hershey. Mr. Hershey's duties include locating renters, preparing

2 Although the court reporter listed Exhibit C-1 as. marked

- but not admitted (Tr. 3), the discussion concerning that exhibit
shows clearly that it was admitted. (Tr. 30-31). Also, PP&L's
courisel neglected to move for admission of its exhibits R-9
through R-14. By motion dated May 18, 1995 he moved those
exhibits into the record. No objection was filed; by order dated
Junie 1, 1995, I admitted them into the record.




and presenting the lease, and overall management. (Tr. 9-11, 32,
35). The owner of the farm is Jill Vasco. Mr. Stoltzfus

originally leased the farm for five years in 1987, and renewed the

lease for another five years. (Tr. 21-22).

2.  In 1991, one of the two dwelling units was rented to
Frank and Karen Sade, and Karen Sade's parents, Joseph and Grace
Burns; the other unit waskrented to Ross Anderson. Mr. and Mrs
Burns moved from theAhouse in 1992. The Sades signed a lease which
specifically provided that they would be responsible for heating
the entire house and for some electric costs for the farm. The
circumstances surrounding the utilities were explained to them by
Mr. Hershey. They signed the lease. The lease ran from September
1, 1991 to September 1, 1992, with automatic 30 day renewals,
unless canceled on 60 days notice. (Tr. 13-14, 16, 33-34; Exh. C-
1). |

3. The Sades' unit and one half of the sec¢ond unit of
the house were heated by a fuel oil furnace. The s‘adesk were
respdnsible for paying for the oil; also, the electricity needed to
run the furnace flowed through their meter. The upstaiis part of
the second unit had its own electric heat. The other dWellin§ unit
had its own electric meter. Besides the electricity for the
furnace, the electricity used’for lights and a water pump in the
barn, and for an electric fence charger, went through the Sades’
meter. Mr. Stoltzfus seldom used the barn except in cold weather.
The water pump is used to provide water to the qatt.le in freezing

weather. The electric consumption of the farm was so small as to




make it impractical to install a meter for that electricity alone
(Tr. 14-18). | |

4. When PP&L investigated the Sades’ complaint, they
learned that besides the furnace, barn and fence electricity, some
additional “foreign load” was on the Sades' meter. This additional
load consisted of two ceiling fans (with lights) in the second
unit, the water pump for the entire house, and an outside light.
The butside‘lightAﬁas on a shed used only by the owner of the

property, Jill Vasco, but the light switch was in the Sades’ unit.’

Mr. Stoltzfus did not know that the ceiling fans and outside light

were connected through the Sades’ meter until PP&L informed him of
that fact. He is not an electrician (Tr. 16, 18-21). Neither Mr.
étcltzfus nor Mr. Hershey was aware of Act 54 before their
encounter with PP&L in this case in September 1994. (Tr. 69, 36).

5. Mr. Stoltzfus does not have electricity in his own
home (Tr. 17).

6. After PP&L, told Mr. Stoltzfus that he was
responsible for the electricity billed to the Sades since September
1993, Mr. Stoltzfus and Mr. Hershey spoke to the Sades. In
September 1994, Mr. Stoltzfus explained to the Sades that he was
not aware of the outside light and ceiling fans connected to their
meter. He offered them $250 to compensate them for the electricity

"used by the light and fans. He also offered to assume payment for

3 In my opinion it is straining the concept of “foreign
load” to consider this light foreign load for the Sades.
Although they did not have use of the shed because Jill Vasco,
the property owner, retained the key, only the Sades had access
to the light switch.




the electricity in exchange for an increase in the rent of $100 per
month. The Sades signed ém agreement to -this effect. The day
after they signed the agreement, they disavowed it, apparently
after speaking with PP&L and an attorney. Mr. Stoltzfus never paid
then the $250. The rent was never increased. Mr. Stoltzfus was

‘ advised, apparently by the Sades' attorney, that raising the rent
could be a retaliatory action under the Public Utility Code. He
did not attempt to faiSe the rent in retaliation, but because he
now had to pay the utility bills. (Tr. 24-29).

7. The Sades have since moved from the house; Mr. Sade
is 1living in Peach Bottom, PA, and Ms. Sade is liviﬁg in Glendale,
Arizona. (Tr. 34).

8. PP&I, first became involved in this situation when it
received a call from Karen Sade on,August 26, 1994, questioning the
possibility of foreign wiring in her apartment. PP&L contacted the
 sades orn September 15 and Mr. Hershey on September 16 to arrange a
meeting for September 19 at the property. On September 19, PP&L
received a telephone call from Legal Services, which informed PP&L
that it would be providing an attorney for the Sades.  PP&L
conducted an investigation of the property on September 19, and
found the situation to be as described in Findings of Fact 3 and 4.
PP&L discussed Act 54 with the Sades and Mr. Hershey. The Sades
wanted DPP&L to rebill the electricity in Mr. Stoltzfus' name
effective September 1, 1993 (the effective date of Act 54). (Tr.
42=43). On the next day, Karen Sade called PP&L and stated that

she had signed an agreement,with'Mr. Stoltzfus, in which she agreed

-6 =



that he would assume responsibility for the electric bill starting

in September 1994 and thﬁt the rent would incfease, by $100
beginning October 1. A few days later, PP&L was contacted by the
Sades' attorney, who informed PP&L that her clients had been offered
$250 to settle the matter. (Tr. 44-45). On September 22, PP&L
" sent letters to both parties describing the results of its
investigation. Also on that date, PP&L rebilled Mr. Stoltzfus for
the Sades' electricii:y since September 1, 1993. (Tr. 44-45 ; Exh.
'R-2, R-3). |

| 9. In September 1994, the Sades énd Mr. Stolﬁzfus were
exploring the possibility of taking legal action against each
other. (Exh. R-4, R-5, R-6).

- 10. The Sades were chronic nonpayers of their electric
bill. While they were PP&L customers, they had 12 payment
arrangements, each of which they broke. As a result of its
investigation, on October 26, 1994 PP&L credited the Sades account
for $1,846.75, after which the Sades still owed PP&L money, which
they never'paid. The $1.846.75 credit included the amount rebilled
to Mr. stoltzfus, $1,686.22, plus $163.53 in late charges. Mr.
“stcflﬁzfus has not paid the rebilled amount. He now owes $1,770.14,
which includes $83.94 in late-payment charges. PP&L is willing to
waive the late-payment charges, because the amount is disputed.
Mr. Stoltzfus is current in the charges that have been levied since
the account was put in hi;; naﬁe. (Tr. 50-52; Exh R-7, R-8).

11. PP&L took the position it did, i.e., that it would

have to rebill Mr. Stoltzfus for the consﬁmption since September




1993 based on interpretations of Act 54 provided by the Bureau of
Consumer Services. (Tr. 56-67). BCS originally interpreted Act 54
to require that a landlord of a single meter building be billed for

consumptiopvfrbm the effective date of the Act, September 1, 1993.

That interpretation was in effect when PP&L rebilled Mr. Stoltzfus.

(Exhs. R-10, R-12, R-13). Later, BCS adopted an interpretation
that required rebilling only after the date when the utility
becomes aware of a particular foreign load situation. (Exh. R-11).
PP&L is willing to follow whichever policy is the - correct one.*
(Tr. 67).

12. In September 1994, PP&L notified its customers of

Act 54 through bill inserts. (Tr. 62-63; Exh. 14).

Discussion

Although this case is not the first Commission case
interpreting Act 54, it turns on an issue that appears to be one of
first impression. As noted in the findings of fact, Mr. Stoltzfus,
although he was a landlord to the Sades, was not the owner of the
property. Section 1529.1 of the Public Utility Code provides:

1529.1 Duties of owners of rental property

(a) Notice to public utility.-It is the duty

of every owner of a residential building or

mobile home park which contains one or more

dwelling units, not individually metered, to

notify each public utility from whom utility

service is received of their ownership and the

fact that the premises served are used for
rental purposes.

* As discussed later in this decision, the Commission has
since decided that the first BCS interpretation was correct.




“Landlord Ratepayer” but not “owner.” “Landlord ratepayer”

(b) History of the account.-Upon receipt of

the notice provided in this section, if the .

mobile home park or residential building
contains one or more dwelling units not
1nd1v1dually metered, an affected public
utility shall forthw1th 1lst the account for
the premises in guestion in the name of the
owner, and the owner shall thereafter be
responsible for the payment for the utility
services rendered thereunder. In the case of
individually metered dwelling units, unless
notified to the contrary by the tenant or an
atithorized representative, an affected public
utility shall 1list +the account for the

premises in question in the name of the owner,

and the owner shall be responsible for the
payment of the wutility services to the
premises.

{¢) PFailure to give notice.-Any owner of a
residential building or mobile home park
failing to notify affected public utilities as
required by this section shall nonetheless be
respons;ble for payment of the utility
services as if the required notlce had been
given.

Notably, Subchapter B of Chapter 15 of the Code defines

defined as:

66 Pa.

“Landlord ratepayer." One or more individuals
or an organization listed on a gas, electric,
steam, sewage or water utility’s records as
the party responsible for payment of the gas,
slectric, steam, sewage or water service
prov1ded to one or more residential units of a
residential building or mobile home park of
which building or mobile home park the party
is not the sole occupant. In the event the

landlord ratepayer 1is not the party to a lease

between the landlord ratepayer and the tenant,
the term also includes the individual or
organization to whom the tenant makes rental
payments pursuant to a rental arrangement.

¢.S. §1521. Before Mr. Stoltzfus was involuntarily listed

. as the ratepayer on the Sades' unit as a result of this dispute, he

R



was not a landlord ratepayer because he was not the responsible

party on PP&L/s records. While he may have been a landlord, and is

now, unqyesticnably, the landlord ratepayer, Section 1529.1 applies
ﬁét to landlords, or landlord fatepayers, but to “owners.” = PP&L
dargues thatvhe is the “owner” of the Sades’ rental unit.’ I
disagree.

PP&L argues that the term “owner™ means the person with
the possessory riéht to the premises and having the :ability and/orx
&uty—to‘fix any-non~individua11§ metered situation uncovered. In

support of this argument, PP&L contends that the term “owner” can

‘mean more than simply the person holding title to the property.

Specifically, PP&L cites Sayre Land Co. V. Pa. Pub. Util. Com., 196

Pa. Superior Ct. 417, 175 A.2d 307 (1961), aff'd 409 Pa. 356, 185

~ A.2d 325 (1962) for the proposition that a tenant in possession can

be an owner until the end of his term. YI find these arguments
unconvineing.

A general rule of statutory construction is that, except
for certain technical words and phrases, words and phrases shall be
construed according to their common and approved usage. 1 Pa. C.S.
§1903. As noted in PP&L’s reply brief, the primary definition of

the term “owner” is the “person in whom is vested the ownership,

5 ppsL, in its reply brief, disparages Mr. Stoltzfus'
argument that he is not the owner because the argument appeared
for the first time in his brief. (PP&L Reply Brief at 8).

PP&l’s comment is unfair. Mr. Stoltzfus filed and tried this
case pro se. When PP&L, at the close of the hearing, requested
an opportunity to file a brief, I explained to Mr. Stoltzfus that
he might want to employ a lawyer to file a brief for him. (Tr.
69-76). Mr. Stoltzfus apparently did employ a lawyer, who filed
a brief for him, and who recognized and raised the issue.
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dominion or title of ’pfoperty.” (PP&L Reply Brief at.10).
Clearlf, under this definition, Jill Vasco, and not Mr. Stoltzfus,
is fhe owner of the building at issue..

Moreover, a presumptioh of statutory construction is that
the General Assembly intends the entire statute to be effective and
certain. 1 Pa. C.S. §1922(2). . Whenever possible each word in a
statutory provision is to be given meaning and is not to be treated
as surplusage. Matter of Enmplovees of Student Services, Inc., 495
Pa. 42, 432 A.2d 189 (1981). Here, it is obvious that the
1§qisiature could have used the word “lanélord” in Section 1529.1
if it intended to impose the duties described therein upon whomever
was'receiving'rent from the subject property. It did not do so,
ﬁespite the fact that in adopting Act 54, it amended the definition
of "landlord ratepayer” in §1521 at the same time that it was
enacting §1529.1. The legislatﬁre%; failure to use the term
*landlord” in §1529.1 suggests that it intended the term “owner” to
be interpreted narrowly to encompass only those persons who hold
title to the property. |

| The facts in this case illustrate a practical reason for
interpreting the term “owner"” to include only the title holder to
the property, The building at issue is a farmhouse located on a
farm that was leased by Mr. Stoltzfus for grazing cattle. Rather
thah allow the’farmhouse‘to stand vacant, he offered it for rent
through a property manager. The lease that he made with the Sades
disclosed those foreign utility loads of which Mr. Stoltzfus was

aware. The Sades agreed to accept responsibility for that electric
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usage. Mr. Steltzfus, who is not an electrician, and does not have
electricity in his own )h,ome, had no reason to: Kknow of the
additional foreign loads of the ceiling fans and the shed light,
whereas the owner would be more likely to the aware of these
conditions. If the law requires that someone be held responsible
for the foreign load, it would be more eguitable to impose that
responsibility on the 'owmar rather than a mere lessee.

I do not find controlling the case cited by PP&L. §gy;g

Land Co. V. Pa. Pub. Util. Com., 196 Pa. Superior Ct. 417, 175 A.2d

307 (1961), aff'd 409 Pa. 356, 185 A.2d 325 (1962) concerned the

: proper interpretation of a different section of the Public Utility
Code, the definition of “public utility” itself. The Court's ruling
in Sayre was based upon considerable appellate precedent directly
on the issue (i.e., whether the lessor or the operator-lessee of
utility property is to be considered the “owner” of the property for
) regulatory purposes). Here, the lyandlo'rd, whether owner or lessee,
is not subject to Commission regulation, and there is no appellate
precedent directly on point.

Several other observations must be made regarding PP&l's
arguments regardingv the term “owner.” First, it is circular
reasoning to define the term “owner” as the person or entity having
the duties ignder §1529.1. Second, if the ternm “owner"” includes a
tenant in possession (PP&L Reply Brief at 11), then the Sades would
be the “owners." |

PP&L also suggests that Mr. Stoltzfus acknowledged being

the owner by his “voluntary assumption” of the electric bill in
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October 1994. I disagree with this characterization of Mr.

Stoltzfus' actions in this matter. After its investigation, PP&L

sent Mr. Stoltzfus a letter stating that it was rebilling the Sades’
electric service to him as of September 1,‘ 1993. That letter was
dated September 22, 1994, and also informed Mr. étoltzfus that he
could file a complaint with the Commission. (Exh. R-3). This
complaint was filed on November 22, 1994, after Mr. Stoltzfus
apparenfly’tried, without success, to amicably settle the Sades'
compla'int. :c.ons_idering that PP&L did not ask Mr. Stoltzfus whether.
he wanted to assume responsibility for these' billings, it‘ is hardly A
accurate to sa‘)’z that Mr Stoltzfus voluntarily assumed billing
responsibility for this account.

| PP&L also insinuates that Mr. Stoltzfus may not in fact
be a mere lessee of the property because he did not produce a copy

of his lease with Jill vasco. (PP&L Reply Brief at 9). This

‘argument is without foundation in the record. While Mr. Stoltzfus

did not produce his lease with Jill. Vasco, ’his testimony is
sufficient to support my finding that he is a lessee of the
property, and nct the owner. I found Mr. Stoltzfus to be a
credible witness, and PP&L produced no evidence to. the contrary.

Because I have decided that Mr. Stoltzfus is not the

party responsible for the Sades' electric bill under §1529.1, I need

" not decide any of the other issues presented in this case. I will,

however, discuss some of them briefly for the information of the
Commission and the parties. )

Mr. Stoltzfus has argued that he should not be subject to
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§1529.1 because the Sades agreed in the lease to pay for the
electricity used by the barn and portions of the other rental
unit.® while this argument is appealing from the standpoint of
egquity, it fails because the Code piovides that any waiver of a
tenant's rights under Subchapter B of Chapter 15 of the Code is void
and unenforceable. 66 Pa. C.S. §1530. Although §1530 was in the
Code before §1529.1, it nevertheless appears to void any lease
provision that.makesﬁa tenant responsible for utility service in a
non~individually ﬁetered situation.” |

The Sades accused Mr. Stoltzfus of retaliating against
them because Mr. Stoltzfus attempted to raise their rent after PP&L
put the electric service in his name. (Exh. R-4). PP&L, in its
answer (see Exh. A to PP&L's answer) and in cross-examination (Tr.
27—29)‘seemingly echced that accusation. The Sades cited 66 Pa.
C.S. §1531 as the legal basis for their accusation. That section
does not support their claim. That section, by its terms, only

¢reates a rebuttable presumption that an attempt to increase the

rent is a reprisal against a tenant who has exercised his rights
under Sections 1527 or 1529. No mention is made of a tenant

’“exercisin§ his rights" under §1529.1. Sections 1527 or 1529 apply

¢ At this point, I am overlooking the additional foreign
load found by PP&L (the ceiling fans and outside light). I will
discuss that issue briefly later in this decision.

7" In Boyce v. Dudquesne Light Co., Docket No. 2Z-00223698
(Order entered March 1, 1995), the ALJ opined that the
enforceability of such a lease (making the tenant responsible for
the utility bill), as between the tenant and landlord, was beyond
the Commission's jurisdiction. Although the Commission may lack
jurisdiction to decide this issue, §1530 appears to govern it.




to the situation whefe a tenant pays a landlord's utility bill to
avoid termination of service, and then tries to collect from the
landlord by withholding rent. The “right of the tenant” under

§1529.1 is completely different; it is the right not to pay for

~service. It would be grossly inequitable in situations such as

this, where the tenant has agreed, after disclosure of foreign
load, to pay for the utility service, to require the landlord to
pay for that service while prohibiting the landlord from adjusting
the rent to compensate fof the change in responsibility for the
utilitf bill. This is particularly true, considering that, as.
discussed previously in this decision, the lease provision
requirihg the tenant to pay for the service is unenforceable.
Assuming that §1531 did apply to §1529.1, I wbuld find

that Mr. Stoltzfus rebutted the presumption that his proposal to

raise the rent was retaliatory. He testified that he pr0posed‘to

raise the rent because PP&L was requiring him to pay for the
electricity that had been the Sades' responsibility under the lease.
(Tx. 27«28). The proposed increase in the rent ($100) was less
than the typical electric bill. (Exh. R-8). Moreover, as noted by
PP&L in its main brief, the lease provided for an initial term of
one vear followed by 30 day renewals. (PP&L Main Brief at 15).
The lease required 60 days notice to terminate. Obviously, the -
Public utility Codé notyithstanding; Mr. Stoltzfus could have
changed the rent by simply giving 60 days notice of his intent to
terminate the lease.

Although I expressed to the parties my concern that




application of §1529.1 to an existing lease mnight Dbe an ‘
unconstitutional impairment of contract, I need not rule on that

issues because I have decided the case on statutory drounds.

decided on other grounds.

|

|

Constitutional issues are to be reached only if a case cannot be |
i

|

529 Pa. 523, 605 A.2d 1198 (1992). Furthermore, I note that after
the hearing here, the Commission decided that §1529.1 does not act

as an unconstitutional impairment of c¢ontract. Reddy v. The

Jeoples Natural Gas Co., Docket No. C=00946080 (Order entered May
26, 1995).% There, and in an earlier case, the Commission also

ruled that the utility bill must be put in the name of the owner as

of August 31, 1993. See also, Bovce v. Duquesne Light Co., Docket
Nb} 2-00223698 (Order entered March 1, 1995). ‘

TWo further comments regarding this case are in order.
One concérnsf Mr. Stoltzfus' actions, and one concerns PP&L's
actions.

The Sades, in their answer, attempted to portray Mr.
Stoltzfus as having acted deceptively and in bad faith in this
matter. PP&l’s cross—examination of Mr. Stoltzfus, at tinmes,

appsared designed to establish a similar picture. (Tr. 18-21, 23-

8 Tn reaching its conclusion, the Commission cited Crown
American Corp. V. Pa. Pub. Util. Com., 76 Pa. Commonwealth Ct.
305, 463 A.2d 1257 (1983). I am doubtful whether that case
supports the proposition for which the Commission cited it. 1In
Crown, the tariff provision applied to prohibit master metering
only in new construction; older buildings were exempted from the
regquirement. Crown, 76 Pa. Commonwealth ct. At 307, 308, n. 3.
If the rule involved in Crown applied here, the Sades would be
entitled to no relief because the farmhouse, as well as their
lease, predated the rule.
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29). There was, however, no evidence that Mr. Stoltzfus acted
deceptively or in bad faith. While the Sades, in theif answer to
the complaint, denied that they were responsible for additional
electric usage in accordance with the lease, they did not appear at
the hearing. Mr. Stoltzfus submitted credible evidence, in the
form of his testimony and the lease, that shows that the Sades had
entered into a lease that made them responsible for additional
utility usage beyond their own. Althoﬁgh PP&L, during its
inspection, found foreign load beyond that which was mentioned in
thé- lease, that load was limited to two ceiling fans, and‘
(depending on how one reads the lease and how one defines foreign

load) one outside light and a water pump. Considering that Mr.

Stoltzfus is not an electrician, does not have electricity in his

own home, and rented the farm primarily for grazing his cattle, it
is ridiculous’ to suggest that he deliberately' concealed thre
connection of two ceiling fans, an outside light (the switch for
which was in the Sades' apartment), and the water pump to the Sades’
meter.'

Further, it is ridiculous to suggest that Mr. Stoltzfus
wiliingly violated §1529.1. PP&L, by its own testimohy, did not
send notices about this change in the law to its customers until

September 1994, after the complaint by the Sades against Mr.

" Stoltzfus. (Tr. 63-63; Exh. R-14). It is not even clear that Mr.

Stoltzfus would have received one of these notices, a bill insert,
since he does not have electricity in his home.

The allegations of retaliation against Mr. Stoltzfus are
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equally ridiculous. As previously discusséd; §1531, which concerns
retaliation, does not everi apply to §1529.1. Moreover, Mr.
Stoltzfus offered to give the Sades $250 for the eleétricity'
assumed to have been used by the fans and outside light connected
to their meter of which he himself was unaware. In return, he
asked that they retain responsibility for the electric bill before
the PP&L inspection. Considering the lease provision making them
responsible for certain additional service, this was not an
unreasonable attempt by Mrhlstoltzfus,t0~settle‘this case without
litigatién. The same can be said regarding Mr. Stoltzfus' offer to
accept responsibility for the electric bill in exchange for a rent
increase of $100. As previously noted, the proposed increase was
somewhat less than the typical electric bill.

Finallyi although the Sades, in their answer, claimed
that fhey were seriously harmed by the fbreign load on their bill,
the evidence shows otherwise. PP&L's records show that the Sades
were chronic nonpayers. They seldom, if eve:t, paid their electric
bill. It is difficult to see how, if at all, they were harmed by
Mr. Stoltzfus.

In short, this case is not like the cases cited in PP&L's

brief as typical of the situations that gave rise to §1529.1. In

Columbia Gas of Pa., Inc. V. Pa. Pub. Util. Com., 112 Pa.

Commonwealth Ct. 611, 535 A.2d 1246 (1988) and Bureau of Consumer

§grvices and Rebel v. Pa. Gas and Water Co., 67 Pa. P.U;C. 380

{1988), the tenants were not informed of the foreign load, and did

not agree to pay for it. Here, Mr. Stoltzfus made a reasonadble




effort to disclose to the tenant the extent of the foreign load.
Although it was later determined by an electric company inspection
that there was additional foreign load, the additions were minor.
When Mr. Stoltzfus learned of the additions, he offered a
settlement to the tenants to make them whole. I find no evidence
of bad faith on the part of Mr. Stoltzfus.

I also find no bad faith on the part of PP&IL. PP&L has
attempted to com'plﬁr with the Commission's interpretations of

§1529.1, as those. interpretations have evolved.over ‘time.

Conclusions of Law

1. The Commission has jurisdiction over the subject

matter of, and the parties to, this case under 66 Pa. C.S. Chapter

15.

2. Mr. Stoltzfus is not the “owner" of the property at
issue here, as that term is used in 66 Pa. C.S. §1529.1.

3. PP&L should not have put the Sades' electric service
in Mr. Stoltzfus' name upon complaint of the Sades’, because 66 Pa.
C.S5. §1529.1 imposes no duty on him.

4. Mr. Stoltzfus did not violate 66 Pa. C.S. §1531 by
attempting to settle without litigation the Sades’ complaint against
hin, because §1531 does not apply to §1529.1.

THEREFORE, IT IS ORDERED:

1. That the complaint of Stephen R. Stoltzfus v.

Pennsylvania Power and Light Company at Docket No. C-00946351 is




*

sustained.
2. That Pennsylvania Power and Light Compény shall

remove Stephen R. Stoltzfus' name from the electric service account

~ for the property at issue here, and shall refund to him any money

paid by him on that account since his name was placed on it on

"October 28, 1994.

nate:%/%; /795" : WQW

Michael C. Schnierle
Administrative Law Judge
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History of the Proceedings

On February 21, 1995, Ronald L. Angle filed these

complaints.  Each complaint contains the same allegation:

"[flailure to supply service to our tenant (Act 54 dispute) Service.

address: 121 Garabaldi Ave. Roseto PA 18013." Each complaint
requests that service be placed in  the tenant’s name. Each
complaint was served on the naﬂed.utility and the utility filed an
answer to it. Metropolitan Edison Company (Het-ﬁd) also filed a
motion for more specific pleading.

On July 3, 1995, I was assigned to preside over these

cases. By order signed July 24, 1995, I consolidated the three




R

cases for hearing and decision, denied Met-Ed's motion for more
specific pleading, and directed the Secretary to amend the
complaint caption of the complaint 'at Docket No. C—06956599 (that
complaint named Union Gas Company as the respondent; the correct
respondent is PFG Gas, Inc.; which is the corporate successor to
Unien). |

A telephonic hearing was held, pursuant to written
notice, on August 29, 1995. Mr. Angle represented himself, and
each utility was represented by counsel. The hearing resulted in
a transcript of 125 pages; three exhibits were 'admitted into

aviderice.

Findings of Fact

1. Ronald L. Angle lives at Box A, Portland, PA. He
owns a two story brick building (“the house") at 121-123 Garibaldi
Avenue, Roseto, PA. (Tr. 16-17; Met-Ed Ex. 1,2 and 3). The house
was built around 1910 or 1915. (Tr. 33).

2. The house is divided into two units. About 90
percent of the house is occupied by a five bedroom home. A small
room in the front of the house is occupied by a post office. (Tr.
17-19, 35—36; 80~81). Before Mr. Angle bought the house in 1980,
it was owned by the local postmaster. kHe\had a large family,‘which
required a large home. He converted one room into a post office.
The presént~occupant of the home no longer is the postmaster. The

Raseto post office does not have a postmaster. The post office is

“now operated as a branch; the postmaster is located in Bangor, pPa,

.' the adjoining large town. The Roseto post office is occupied only
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a few hours per day by a postal employee who sells stamps and

collects the mail. The post office is rented to the United States

- Postal Service; the rest of the house is rented to a residential

tenant. (Tr. 17*19). The post office has been rented to the
Postal Service during the entire term of Mr.‘Anglés’0wnership.
(Tr. 33).

3. There 1is one electric service to the house.
Electric service for the post office runs through the same meter as
service for the residential tenant. The post office has a
fluorescent liqht and a few outlets. (Tr. 19~20, 94~95). Electric
service is provided by Met-Ed. (Tr. 94-94).

4. The gas service is iike the electric service. One
meter serves both the post office and the residential tenant. Theé
house has gas fired hot water heat. There is one boiler for the
entire house. (Tr. 20-21; 36-37). There are radiators in the home
and in the post office, all of which are connected to the common
boiler. (Tr. 37). The gas service also supplies the hot water
heater, which supplies the entire house. (Tr. 36). Gas service is
supplied by PFG, Inc. (Tr. 47).

"5.  The water service also has ohe meter that serves the
entire house. The post office has a separate sink and toilet.
(Tr. 20, 77). Water service is provided by Pennsylvania-American
Watexr Company (PAWC). (Tr. 77).

6. As long as Mr. Anglé has owned the house, he has
rented it to residential tenants with the understanding that they

would pay for the utilities for the entire property. ‘He has




~ explained to each tenant the utility situation, and the hours of

operation of the post office. He has included the requirement to
pay the utilities in the lease for the residential tenant. 1In

setting the rent, he takes into account the cost of the utilities

" for the post office. (Tr. 21). The lease for the post office

requires that the utilities be provided to the post office. That
has always been the arrangement with the ‘Postal Service. The lease
with the Postal Service is a long term lease and cannot be changed.
(Tr. 21-+22). The most recent lease with the Postal Service was
signed‘in April 1994, and runs for six years. (Tr, 22, 24).

7. Starting April 1, 1994, the home was rentéd to
Denise Churm. (Tr. 23-25). 'She had signed a lease, like all prioré

residential tenants, requiring her to pay for all of the utilities.:

B (Tr. 23). sShe had financial problems, including a “boyfriend who

rippéed her off." (Tr. 24, 107-108). She moved to Virginia owing
rent to Mr. Angle. (Tr. 27). She moved in February 1995. (Tr.
61) .

8. According to PFG, its customer of record was Scott

‘Dayson. In response to an inquiry from Mr. Dayson, PFG sent an

employee to the house who inspected it and discovered that both the
home and the post office were on the same meter. (Tr. S0-51).
Ordinarily, PFG does not require a tenant to show it a lease as a
condition of obtaining service. (Tr. 54). PFG has no record of
Denise Churm as a customer. (Tr. 56).

9. On August 25, 1994 PFG sent Mr. Angle a letter

explaining that because both units were on the same meter, he would




. have"to put thg service in his nam‘e; pursuant to Act 54 of 1993,
(now 66 Pa.C.S. §1$29.1) (hc—:—reirfafter, “act 54" or “§1529.1"). ('fr.
51} . In respénse to PFG's letter of August 25, 1994, Mr. Angle
pr0p65ed to avoid the reguirement of Act 54 by making the radiators
in the post office inoperable by turning them off and removing the
handles. Mr. Angle also proposed to install electric heaters in
the post office. He ;made no proposal regarding the hot water
heater. (Tr. 52). When Mr. Angle first proposed this, Joseph
Adanms, PFG's collection manager, gave him the impression that the
proposal was acceptable. (Tr. 52-53) . According to Mr. Angle, Mr.
Adams made this suggestion to him in January 1995. (Tr. 111-112).
The gas service was plac’eé in Mr. Angle's name on November 14, 1994.-
”I’hef ga's~~ bill for November 14, 1994 through Decenber 14, 1994 was‘

. sent to Mr. Angle. He returned it to PFG unpaid,,’with a note
written on it. The note said that they then had electric heat in
the post office, and would not pay for gas service, since they had
not requested it. (Tr. 62). When Mr. Angle attempted to
substitute électric heaters for the hot water radiators in the post
of‘fice,v he apparently did not expect that the electric utility,
Met-EQ, woﬁl& learn of the situation and similarly reguire him to
put the electric service in his own name. (Tr. 70-71). kOn
February 27, 1995, PFG sent Mr. Angle a letter ex‘pléining that
simply turning off the radiators and removing the handles was
insufficient to allow the gas service to be put in the tenant's
name. (Tr. 53). L PFG has taken this position because heated water

.: circulates through the radiators even when they are turned off,




because the radiators can be turned on with a simple tool such as
a pair of pliers, and because natural gas still flows to the
boiler. (Tr. 53, 67, 69, 74~75). Mr. Angle acknowledged that
water flows in the radiators even when they are turned off. (Tr.
112). Over the time between Augqust 1994, when this controversy
erupted and February 27, 1995, Mr. Angle had many discussions
regarding these matters with Mr. Adams of PFG. '(Tr. 63-64, 66-67,
76) . ‘

10. Over Mr. Angle's objection, PFG put the gas account
in his name on November 14, 1994. (Tr. 62). PFG did not bill Mr.
Angle for ahy consumption before that date. (Tr. 54, 62). As of
the hearing, Mr. Angle owed PFG $1,087.67. (Tr. 54). Mr. Angle,

refuses to pay for the gas consumption during the time that Ms.'

Churm was the tenant, based on his lease with her, and based on his,

claim that PFG initially agreed with him that he could aveid Act 54

by shutting off the radiators. (Tr. 59-61, 109-110).
11. PAWC put the water service in Mr. Angle's name on
March 24, 1994. He was not billed for service before that date.

On the day of the hearing, his account was paid in full. (Tr. 87-

k881. ~Although Mr. Angle's name is on the bill, the billing address

is that of the residential tenant of the house. (Tr. 88-89). PAWC
does not require a copy of the lease as a condition of initiating

service. (Tr. 90). PAWC believes that Act 54 of 1993 requires,

under the circumstances presented here, that the water service be

in the owner's name. - (Tr. 82-87).

12. Met-Ed's rate payer of record in 1994-95 also was




Scott Dayson. Met~Ed received a billing inquiry from Mr. Dayson on
January 30, 1995; on February 8 Mr. Dayson requeste& a final bill,
because he was moving out of the home. (Tr. 95, 102). Met-Ed
visited the property on February 8, 1995. On February 10, 1995,
Met~Ed contacted Mr. aAngle and explained Act 54 to him, and told
him that service would be put in his name. (Tr. 96, 104-105).
Met-Ed followed the teiephone call with a letter dated February 14,
1995. (Tr. 105). ‘
13. Mr. Angle does not know who Scott DaQSOn is; he

presumes that he was Ms. Churm's boyfriend. (Tr. 107).
| 14. Mr. Angle has a new residential tenant in the house,
'whd is paying all the utility bills. When Mr. Angle receives the
gas and~electric bills, he gives them to the tenant who pays them.
(Tr. 109-110). (As previously noted, although‘Mr. Angle's name is
on the water bill, the bill is sent dirECtly to the residential

tenant of the house. (Tr. 88-89).
Discussion
There are only two issues that must be decided here. The

first is an issue of law: did Ms. Churm waive the requirement of 66

Pa.C.S. §1529.1 by signing a lease that made her responsible for

the utilities for the post office. The second issue is whether Mr.

- Angle should be absolved of responsibility for the gas bill between

November 1994 and February 1995 because PFG's employee advised him
that he coulgd avbid;having‘the bill,placed in his name if he turned
off the radiators in the post office.

The statute at issue here is 66 Pa.C.S. §1529.1, which
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Unquestionably,

utilities.

¢annot be waived.

reads as follows:

1529.1 Duties of owners of rental property

(a) HNotice to public utxl;ty.-It is the duty
of every owner of a residential building or
mobile home park which contains one or more
dwelllng units, not individually metered, to
notlfy each public utility from whom utlllty
service is received of their ownership and the
fact that the premises served are used for
rental purposes.

(b) History of the account.-Upon receipt of
the notice provided in this section, if the
mobile home park or residential building
contains one or more dwelling wunits not
1nd1v1dually metered, an affected public
utility shall forthw1th list the account for
the premises in guestion in the name of the
owner, and the owner shall thereafter be
responsible for the payment for the utility
services rendered thereunder. In the case of
individually metered dwelling units, unless
notified to the contrary by the tenant or an
authorized representative, an affected public
utility shall 1list the account for the
premises in question in the name of the owner,
and the owner shall be responsible for the
payment of the utility services to the
premises.

(¢} Failure to give notice.-Any owner of a
residential building or mobile home park
failing to notify affected public utilities as
required by this section shall nonetheless be
respcn51ble for payment of the utility
servxces as if the required notice had been

given.

Angle argues, however, that the tenant may waive her rights under

this statute by signing a lease agreeing to pay all of the

Mr. Angle is in error.

Ms. Churm did not waive the statute~bécauSe the statute

this rule applies to the house in question.

Act 54 of 1994 added Section 1529.1 to




Subchapter B of Chapter 15 of the Public Utility Code. This is
~ significant because Subchapter B also contains Section 1530:
§ 1530. Waiver of subchapter preohibited.

Any waiver of a tenant's rights under this
subchapter shall be void and unenforceable.

Thus, the lease provision making Ms. Churm responsible for the
~utilities is void and unenforceable. Accordingly, Mr. Angle is not
entitled to relief from the gas bill from November 1994 through
February 1995 because of his lease with Ms. cChurm.

I have not been asked to decide, and thus do not decide,
whether Mr. Angle's arrangement with the current residential tenant
is unlawful. Mr. Angle now has the utility bills in his name,

;althc’ugh the tenants are, in fact, paying them. This may not be

. sufficient to comply with Section 1529.1 which requires not only

t] at the utility place thé bill in the owner's name, but also that
“the owner shall thereafter be responsible for the payment for the
utility services rendered. . . ." This section seems to require
that the owner actually pay the bills.
Mr. Angle also argues that he should not be required to
. pay for the gas consuned bétWeen November 14, 1994 (when service
was placed in his name) and February 8, 1995 (when Ms. Churm moved
out of the house) because PFG initially agreed with him that he
cduid,avoid Act 54 by shutting off the radiators. (Tr. 59-61, 109-
110). ‘
It is clear, for several reasons, that simply turning off

the radiators and removing the handles is insufficient to satisfy

‘he requirements of §1529.1. First, heated water circulates
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through the radiators even when they are turned off; second, the
radiators can be turned on with a simple tool such as a pair of
pliers; and, third, natural gas stiil flowé to the boiler. (Tr.
53, 67, 69, 74=75). Finally, the hot water heater, which serves
the entire house, still uses gas through the common meter. (Tr.
36, 52).

Although Mr.. Angle's attempt to avoid the gas bill by
altering the radiators must fail because merely turning off fhe‘
radiators and removing the handles is insufficient to sépafate the
post office from the gas service, further scrutiny of this issue is
required to determine if Mr. Angle justifiably relied " upon
misinformation supplied by* PFG. While a utility owes to its
customers a duty to provide accurate information, AE&I;

Communications, Inc. v. Pa. Public Utility Commisgsion, 130 Pa.

Commonwealth Ct. 595, 568 A.2d 1362 (1990), I conclude that Mr.
Anigle should not succeed on this claim for two reasons.

First, the evidence, including Mr. Angle's own testimony,
establishes that he did not rely on PFG's advice in shutting off the
post office radiators and replacing them with electric heaters.
The gas service was placed in Mr. Angle's name on November 14, 1994.
The gas bill for November 14, 1994 through December 14,‘1994 was
sent to Mr. Angle. He returned it to PFG unpaid, with a note
written on it. The note said that he then had electric heat in the
post office, and would not pay for gas service, sincé he had not
requested it. (Tr. 62). When I asked Mr. Angle to state when he

first received iriformation from PFG that suggested he could avoi !




| | ‘

having the gas bill in his name by shutting off the radiators, he
replied that it was in January 1995. (Tr. 111-112). ACCordingly,
he did not rely on PFG’s advice in converting the heat to electric,
but converted the heat and then attempted to obtain PFG's consent.

There is a second reason why this claim should be
rejected. Mr. angle, by switching the post ofgiée heat froﬁ the

radiators to electric heat was simply attempting to continue to

" require the residential tenant to pay for the heat in the post

office. It is obvious that he took this step because he did not
anticipate that Met-Ed would learn thaﬁ the house was in vialation
of §1529.1 with respect to the electric service, as well as the gas
service. Mr. Angle would benefit from converting the post office
heat to electric heat only if Met~Ed did not learn of the
violation, and thus continued to bill the residential teriant for
electric service. Under §1529.1, Mr. Angle had a duty to notify
Met~Ed of his ownership of the prqpert;, and the fact that it was
used for rental purposes.' 66 Pa.C.S. §1529.1(a). Mr. Angle could
successfully use his conversion of the post cfiice heating system
to avoid responsibility for the gas billkonly by ignoring his duty
under the law to notify the electric utility of the situation. I
conclude that Mr. Angle should not be rewarded for having ignored

his duty to inform Met-Ed by being absolved of the gas bill between

! cClearly, Mr. Angle became aware of his responsibility

‘under the law no later than August 25, 1994 when PFG sent him a

letter explaining that 66 Pa.C.S. §1529.1 required that the gas
bill be put in his name. (Tr. 51). It appears likely that he

was aware of it even earlier because PAWC put the water service
in Mr. Angle's name on March 24, 1994. (Tr. 87-88).



November 14, 1995, and February 8, 1995.

For these reasons, I conclude that this complaint must be
dismissed. Although I am dismissing this complaint, two other
points remain to bg discussed.

In other cases involving vioclations of §1529.1 by
landlord/owners, the Commission has ordered that the utility bills
musévbe transferred intb the owner’s name as of August 31, 1993, the
effective date of Act 54, and service from that date rebilled to
the owner. This results in the owner receiving a substantial bill

for utility service already provided to, and billed to, the tenant.

Bovce w. Duguesne Light Co., Docket No. Z-00223698 (Order entered

March 1, 1995); Reddy v. The Peoples Natural Gas Co., Docket No. C-
00946080 (Order entered May 26, 1995). I will make no such order
here. 1In the Bovce and Reddy cases; complaints were brought by

tenants seeking enforcement of §1529.1. Here, because the

~complaint was filed by an owner/landlord seeking to avoid the

operation of the statute, and because none of the utilities has
sought to rebill Mr. Angle for usage priof to‘placing the bill in
his name, Mr. Angle had no notice that hisyliability for these
utility bills might be significantly increased as a result of this
proceeding. I conclude that his lack of notice of this pOSSibility
precludes the issuance of any order requiring these utilities to

rebill him for service from August 31, 1993. Poconc Water Co. v.

Pa. Pub. Util. Com'n., 158 Pa. Commonwealth Ct. 41, 630 A.2d 971
(1993).

Although I am dismissing this complaint, I am sympathetic
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to Mr. Angle's plight. In my opinion, §1529.1 is oVerly restrictive
and should be amended. While §1529.1 was a wel’~1ntentloned effort

to alleviate the problem of landlords who allow thelr tenants to

unknowingly pay for concealed foreign load, it creates undue

hardship for landlords in certain situations. This case presents
an ideal'eXample. The honsebin this case is an older home that was
not built as a multiple unit building;’ Conversion of the heating
system (and, probably, the water and electric systems) to permit
separate utility meters for the residential tenant and the post
office would be economically unreasonable. The utility usage by

the one room, part time, post office is obviously minimal compared

: to\the:consumption by the five bedroom house. It would do no harm

to the public interest to permit the residential ‘tenant in this
hoﬁse to waive §1529.1 as long as the tenant were given full
writtey,disclosure;of the utility situation before signing a lease
which specifically required the residential tenant to pay the
entire utility bill. Unfortunately, the law as presently written,
permits no waivers of §1529.1. I recommend that the Commission
seek an amendment of §1529.1 to allow a tenant to wai‘ve the
section, in writing, after receiving full written disclosure of the

foreign load.

Conclusions of Law

1. The Commission has jurisdiction over the subject
matter of, and the parties to, this case under 66 Pa.C.S. Chapter
15.

2. Mr. Angle is the owner of the house ét 121-123
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Garibaldi Avenue, Rosetta, PA.

3. The house at 121-123 Garibaldi Avenue, Roseﬁta, PA
contains one or more dwelling units not individually metered ﬁér
gas, electric, and water service.

4. PAWC, PFG, and Met-Ed were required by 66 Pa.C.S.
§1529.1 to place their utility services in Mr. Aangle's name when
they learned that he was the owner of he house at 121-123 Garibaldi
Averniue, Rosetta, PA, and that the house contains one or more
dwelling units not individually metered for gas, electric, and
water service. The record does not establish any violation of the
Public Utility Code or the Commission’s regulations by any of these
utilities in connection with their billing Mr. Angle for these’
utility services; .

5. The record does not establish that Mr. Angle relied
on advice from PFG in deciding to turn off, and remove the handles
from, the radiators in the hnouse and replace them with electric
heaters. |

6. As a matter of law, Mr. Angle was not entitled to

"attempt to shift responsibility for heating the post office back to

the residential tenant by converting the post office to electric
heat while ignoring his (Mr. Angle's) duty under 66 Pa.C.S.
§1529.1(a) to notify Met-Ed of his ownership of the house and the

fact that it is used for rental purposes. Accordingly, he is not

entitled to avoid the gas bill placed in his name by PFG when PFG

learned of his ownership of the building and the existence of the

post office load on the residential meter.
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Order
TH@EFORE, IT IS ORDERED:
That the complaints of Ronald L. Angle against
Metfopclitan,~ﬁdison Company at Docket No. C~00956597, against
Pennsylvania~American Water Company at Docket No. C-00956598, and

against PFG Gas, Inc. at Docket No. C-00956599 are dismissed.

Date:_ 0"4— / ?1 /595 W@ ¢ w

Michael C. Schnierie
Administrative Law Judge




COMMONWEALTH OF PENNSYLVANIA 6~
PENNSYLVANIA PUBLIC UTILITY COMMISSION
P.O. BOX 3265, HARRISBURG, PA 17105-3265

IN REPLY PLEASE
REPER 10 OUR BuLE
January 16, 1996 R
Cotas s
x; :'.‘:‘

Secretary ;

Pennsylvania Public Utility commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Re: Ronald L. Angle v. Metropolitan Edison Company, Docket
Na. C€~00956597; Ronald L. Angle v. Pennsvlivania-
American Water Company, Docket No. C-00956598; and
Renald L. Angle v. PFG Gas, Inc., Docket No. C-
00956599, :

__ pear Mr. Alford:

; Please find enclosed for filing an original and nine copies
of the document Exception of the Law Bureau Prosecutory Staff to the
December 27, 1996 Initial Decision of Administrative lLaw Judge
Michael C. Schnierle in the above-captioned matter.

Very truly yours,

| Nkt

‘Patricia Krise Burket
Assistant Counsel

Law Bureau Prosecutory staff

Enclosures

c:  ALJ Michael C. Schnierle
: ALl parties :




1 | BEFORE THE
y PENNSYLVANIA PUBLIC UTILITY COMMISSION

RONALD L. ANGLE

e

B TR Docket No. C=-00956597

T aY

METROPOLITAN EDISON COMPANY
RONALD L. ANGLE

Va Docket No. C~00956598

LS Y S 2

PENNSYLVANIA-AMERICAN WATER

e

Ve Docket No. C-00956599

[T TN T

PFG GAS, INC.

EXCEPTION OF THE LAW BUREAU PROSECUTORY STAFF )
o T0 THE INITIAL DECISION OF
! ADMINISTRATIVE LAW JUDGE
MICHAEL €. SCHNIERLE

Pursixant to 66 Pa. C.S. § 335, the Law Bureau PrOSecutciry
'Staff (Prosecutory Staff) hereby files the following exception to
the InitIal Dezision of Administrative Law Judge (ALJ) Michael C.

Schnierle, issued December 27, 1995 (Initial Decision):

-

THE COMMISSION SHOULD RECOMMEND TO THE LEGISLATURE THAT SECTION
1529.1 OF THE PUBLIC UTILITY CODE BE AMENDED TO WAIVE 1ITS
APPLICATION TO SITUATIONS WHERE THE TENANT HAS KNOWINGLY AGREED TO
PAY UTILITY BILLS, WHICH WOULD INCLUDE CHARGES FOR FOREIGN LOAD.

; In ALJ Michael Schnierle’s Initial Decision, the ALJ
recommends the amendment of Section 1529.1 (relating to duties cf
owners of rental property) to allow a tenant to knowingly waive

. Section 1529 1 so as to permit the tenant to pay the utility biil

which would include charges for foreign load. The ALJ wrote:




‘: would further promote the public interest.

In my opinion, §1529.1 is overly restrictive and should
be amended. While §1529.1 was a well-intentioned effort
to alleviate the problem of landlords who allow their
tenants to unknowingly pay for concealed foreign load, it
creates undue hardship for landlords in certain
situations. This case presents an ideal example. The
house in this case is an older home that was not built as
a multiple unit building. Conversion of the heating
system (and, probably, the water and electric systems) to
permit separate utility meters for the residential tenant
and the post office would be economically unreasonable.
The utility usage by the one room, part time, post office
is obviously minimal compared to the consumption by the
five bedroom house. It would do no harm to the public
interest to permit the residential tenant in this house
to pay ths entire utility bill. Unfortunately, the law
as written, permit no waivers of 1529.1 I recommend that
the Commission seek an amendment of §1529.1 to allow a
tenant to waive the section, in writing, after receiving
full written disclosure of the foreign load.

Initial Decision, p. 13.

The Prosecutory Staff agrees with and wishes to reiterate’
the ALJ’s recommendation. The statute has produced unintended.
hardships for many landlords, such as the instant Complainant.

The Commission, through the Bureau of Public Liaiéon,
should work with the Legislature to amend Section 1529.1 not only
to except from its application situations where the tenant has
knowingly agreed to pay for the foreign load recorded by his meter,
as in the %nstamt preceeding, but also situations where the foreign
load is minimal. Additionally, such émen&ment should also 1) limiﬁ
the retroactive effect of the statute and 2) clarify that
recoupment of funds paid on tﬁe landlord/owner’s behalf by the
tenant should be pursued in accbrdance with Section 1529 of the
Public Utility Code. This four—pért amendment, which is consistent
with the purpose of the statute, would not be inimical to, but

»
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SUGGESTED REVISIONS TO 66 PA. C.S. §1529.1
(RELATING TO DUTY OF OWNERS OF RENTAL PROPERTY)

- Section 1529.1 of the Public Utility Code revised
{additions underlined and annotated):

§1529.1. Duty of owners of rental property.

(a) Notice to public utility.-It is the duty of
every owner of a residen£ial building or moébile home park
which contains one or more dwelling units, not
individually metered, to notify each public utility from
whom utility service is received of their ownership and
the fact that the premises served are used for rental

purposes. A dwelling unit which has a utility meter that

registers usage that is not exclusive to the dwellin

unit shall be considered to be individually metered where

the non-exclusive usage is so minimal that it would be

unreasonable to_ install a meter to record the non-

exclusive usage in a month’s veriod.! In addition, the

owner of a residential building or mobile home park

containing a dwelling unit which is rnot individually

metered shall be relieved of the obligation of notice aﬂd

of‘fingncial.responsibilitv for the utility account for

that unit where it can be established by lease, contract

or other arrangement that a person other than the owner

of a mobile home park or resident{él building is the

! Revision to eliminate situations where the foreign load

regxstered by an individual dwelling unit’s utility meter is de

minimis. Inclusion of the subjective standard permits the

Comnission to adJUdlcate on an ad hoc basis cases presentl.g
various fact scenarios.




.

I

party responsible for paving for utility service for the

dwelling unit and that such person has notice that the

dwelling unit is not individually metered.?

(b) History of the account.-Upon receipt of the
notice provided in this section, if the mobile home park

. or residential building contains one or more dwelling
units not individually metered, an affected public'
utility shall forthwith list the account for the premises
in question in the name of the owner, and the owner shall
thereafter be responsible for the payment for the utility

services rendered thereunder. Qwner  financial

responsibility will attach from the date that the utility

receives actual notice that one or more dwelling units .

within the residential building or mobile home park are

not individually metered?. In the case of individhally

metered dwelling units, unless notified to the contrary
by the tenant or an authorized representative, an
affected public utility shall list the account for the
premises in question in the name of the owner, and the
owner shall be responsible for the payment of the utility

.services to the premises.

! Revision to address situations where the tenant is aware that
there is foreign load registered by the utility. meter for Hhis
individual dwelling unit and has dgreed to pay for the foreign
load. ,

, * Revision eliminates the problem of making the landlerd
financially 1liable for the utility account retroactive to the
effective date of the Act.

ii




(c) Failure to give no;ice‘~Any owner of a
residential building or mobile home park failing to
ﬁatify affected public utilities as required by this
section shall nonetheless be responsible for payment of
the utility services as . if the regquired notice had been
given.

{d) Recoupment of monies.-a person, other than the

owner of a residential building or mobile home park

containing one or more dwelling units not individually

metered as defitied in subsection (a), shall recoup nmonies

paid on a utilityvy account for such a dwelling unit in

accordance with Section 1529 of this subchapter.?

“ Revision makes it clear that the tenant’s remedy for
recoupment of monies paid on the owner‘’s behalf is defined at §1529
which permits for rent set-off and direct reimbursement from the
landlord. The inclusion of new .subsection (d) 1is expressly to
preclude any claim for tenant reimbursement directly from the
involved utility. ' L
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CERTIFICATE OF SERVICE

I certify that I am on this date serving a copy of the
foregoing document on this date on the following persons in the
manner described below: ;

By First Class Mail:

Janet E. Arnold, Esq.

Ryan, Russell, Ogden & Seltzer
100 Berkshire Road

P.O. Box 6219

Reading, PA 19610-0219

Michael D. Klein, Esq.
Richard Herskovitz, Esq.

320 Market Street

Suite E400 Strawberry Square
Harrisburg, Pa 17108-2105

Velma Redmond, Esq.

Pa. American Water Company .
800 W. Hershey Park Drive
Hershey, PA 17033

Ronald L. Angle
P.0. Box A
Portland, PA 18351

John Isom, Esq.

One Commerce Square

417 Walnut Street ‘
Harrisburg, PA 17101~1904

Patricia Krige Burket .
Assistant Counsel

Law Bureau Prosecutory Staff
Pennsylvania Public Utility Commission
Harrisburg, PA 17105-3285

Date: January 16, 1996




. JMMONWEALTH OF PENNS . LVANIA
PENNSYLVANIA PUBLIC UTILITYCOMMISSION |
P.O. BOX 3265, HARR!SB%}RG?PA 17105-3265 7

ISSUED: June 10, 1996 B\ *

- REEER TO OUR FILE
S % ?\&ﬁgﬁ IN REPLY PLEASE
%@9 C-00967875
JESSE A DILLON ESQ e
PENNSYLVANIA POWER AND LIGHT COMPANY B
TWO NORTH NINTH STREET ,

ALLENTOWN PA 18101-1179
. Ray R. Wartel v, Pennsylvania Power & Light Company

TO WHOM IT MAY CONCERN:

Enclosed is a copy of the Initial Decision of Administrative Law Judge Wayne L. Weismandel. This
decision is being issued and mailed to all parties on the above specified date.

If you do not agree with any part of this decision, you may serd written comments (called Exceptions)
to the Commission. Specifically, an original and nine (9) copies of your signed exceptions MUST BE FILED
WITH THE SECRETARY OF THE COMMISSION IN ROOM B-20, NORTH OFFICE BUILDING,
NORTH STREET AND COMMONWEALTH AVENUE, HARRISBURG, PA OR MAILED TO P.O.
BOX 3265, HARRISBURG, PA 17105-3265, within twenty (20) days of the issuance date of this letter.

- The signed exceptions will be deemed filed on the date actually received by the Secretary of the Commission

- g  Or on the date deposited in the mail as shown on U.S. Postal Service Form 3817 certificate of mailing

. attached to the cover of the original document (52 Pa. Code §1.11(a)) or on the date deposited with an

ovemight express package delivery service (52 Pa. Code 1.11(a)(2), (b)). If your exceptions are sent by mail,

please use the address shown at the top of this letter. A copy of your exceptions must also be served on each

party of record. 52 Pa. Code §1.56(b) cannot be used to extend the prescribed period for the filing of
exceptions/reply exceptions. A certificate of service shall be attached to the filed exceptions.

If you receive exceptions from other parties, you may submit written replies to those exceptions in
the manner described above within ten (10) days of the date that the exceptions are due.

Exceptions and reply exceptions shal! obey 52 Pa. Code 5.533 and 5.535 particularly the 40-page limit
for exceptions and the 25-page limit for replies to exceptions. Exceptions should clearly be labeled as
"EXCEPTIONS OF (name of party) - (protestant, complainant, staff, etc.)".

If no exceptions are received within twenty (20) days, the decision of the Administrative Law Judge
may become final without further Commission action. You will receive written notification if this oceurs.

Very truly your .
law
Encls. ‘#M m
Certified Mail John G. Alfor

. "  Receipt Requested Secretary
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Ray R. Warfel
Docket Nunmbér
.V
C~00967875

L Y T Y A T

Pennsylvania Power & Light Company

INITIAL, DECISION

GRANTING JUDGMENT ON_THE PLEADINGS

Before
~Wayne L. Weismandel
Administrative Law Judge

HISTORY OF THE PROCEEDING
On April 9, 1996, Ray R. Warfel (complainant) filed a
Formal Complaint (Complaint) against Pennsylvania Power & Light

Company (respondent) with the Pennsylvania Public Utility

- Commission (Commission), Docket Number C-00967875.

On April 29, 1996, respondent filed its Answer (Answer)
and Motion for Judgment on the Pleadings (Motion).
' On May 20, 1996, complainant filed a Reply to Answer and
Motion for Judgment on the Pleadings (Reply).

By Hearing Notice dated May 22, 1996, a Prehearing

Conference (Telephonic) was scheduled for July 9, 1996, and the.

case was assigned to me.
This case is procedurally ready for a ruling on

respondent’s Motion and for the reasons discussed within, I will

grant the Motion and dismiss the Complaint.



FINDINGS OF FACT

1. Complainant filed his Complaint against respondent
on April 9, 1996, and his Reply on May 20, 1996.

2. Taken together, the Complaint and Reply establish,
fdr purposes of ruling on respondent’s Motion, that:

| a.) complainant leases premises to Ellen V. Shoff under

a lease dated May 1, 1993, which provides, among other thiﬁgs,
that, “Tenant will pay all utilities; electricity for one street
light will be supplied by tenant. Tenant will supply electricity
to the weli punp. Tenant will supply electricity to the barn."

b.) Up until January of 1995, the electric service
provided by respondent to the leased premises was in an account in
the name of the tenant, Ellen Shoff.

¢.) In January of 1995, respondent placed the electric
service account for the leased premises in complainant’s name, with
a conhect date of December 28, 1994.

d.} Respondent transferred the account name from Ellen
Shoff into that of complainant because of respondent’s
interpretation of the requirements of Act 54 of 1993, specifically,
the provisions contained in 66 Pa.C.S. §1529.1.

e.) Respondent has billed complainant $1,163.08 on the
transferred aécount, which amount complainant disputes as being

Ellen Shoff’s responsibility under the lease dated May 1, 1993.




£.) Both complainant and Ellen Shoff object +to

respondent’s transfer of the electric service account for the
premises from the name of Elleh Shoff to complainant.

- g.) Complainant contends that the provisions of Act 54

of 1993, upon which respondent relies for transferring the electric

service account from Ellen Shoff to  complainant, are

unconstitutional.

DISCUSSION

Upon the filing and service of complainant’s Reply, the
pleadings in this case were closed. 52 Pa.COde §§5.1, 5.102(a).!

With a scheduled hearing date of July 9, 1996, it is
appropriate that respondent’s Mction be ruled upon at this tine.
52 Pa.Code §5.102(a)} (after the pleadings are closed, but within a
time so6 that the hearing is not delayed).

The criteria in ruling on a Motion for Judgment on the
Pleadings are familiar. “Judgment on the pleadings is only
appropriate where no material facts remain in dispute. (citations

omitted) Only where the moving party’s right to prevail is so

Technically, the pleadings in this case were closed upon
the filing of respondent’s Answer. Commission
regulations make no provision for a responsive pieading
to an answer, unless the answer contains a section headed
“New Matter® or seeks affirmative relief. 52 Pa.Code
§§5.1;, 5.62, 5.63. When however, as in this case,
respondent files an Answer and Motion in one document,
the complainant is permitted to answer the Motion. 52
Pa.Code §5.102(a). Complainant’s Reply is not a pleading
as defined in 52 Pa.Code §5.1, but is clearly
permissible.




clear that a trial would be a fruitless exercise should a judgment

on the pleadings be entered. (citations omitted)." Williams v.

Lewis, 319 Pa.Super. 552; _ , 466 A.2d 682; 683 (1983). ‘“When
ruling on a motion for judgment on the pleadings, the trial court
must consider as true all well-pleaded averments of the party
against whom the motion is directed and consider against him only
those facts which he specifically admits. (citation omitted)
Judgnent on the pleadings should be entered only when the case for
determination is clear and free from doubt. (citation omitted).®

Reuben v. 0O’Brien, 91 Pa.Commw. 80; _, 495 A.2d 913; 915

(1985).

The parties to this case agree as to the material facts.
Respondent changed the electric service account at the leased
premises from the tenant, Ellen Shoff, to the complainant. Neither
the tenant nor the complainant want this change. An outstanding
balance in excess of One Thousand Dollars now exists in
COmplainaﬁt's name. Respondent took this action based upon its
interpretation of the requirements of Act 54 of 1993, specifically
what is now contained in 66 Pa.C.S. §1529.1. Act 54 of 1993 became
effective on September 1, 1993, and is preceded in time by the
written lease dated May 1, 1993 between Ellen Shoff and
complainant. Complainant believes, and avers, that the statutory
provision respondent relies upon is unconstitutional. None of

these facts are in dispute.




Complainant may well have a legitimate claim. Both the
United States and the Pennsylvania Constitutions contain provisions
prohibiting the enactment of laws that impair the obligation of
contracts. U.S. Const. Act 1, § 106; Pa. Const. Act 1, § 17. This
provision of the Pennsylvania Constitution applies to leases. ctf.,

DePaul v. Kauffman, 441 Pa. 386, 272 A.2d 500 {1971). In

Pennsylvania, leases are recognized as being "in the nature of
contracts and are thus controlled by principles of contract law.

(citations omitted).* 2401 Pennsylvania Avenue Corp. v. Fed. of

Jewish Agencies, 319 Pa.Super. 228; .y 466 A.24 132; 136
(1983), aff’d., 507 Pa. 166, 489 A.2d 733 (Case 2) (1985).
Complainant, however, has brought his claim in the wrong
forum. It is well-settled law that an administrative agency is
without power +to determine the constitutionality of its own

enabling legislation. Borough of Green Tree v. Bd. of Property

Assess., 495 Pa. 268, 328 A.2d 819 (1974), City of Philadelphia v.

Kenny, 28 Pa.Commw. 531, 369 A.2d 1343, US cert. den. in 434 US

923, US reh. den. in 434 US 1025, Allegheny Ludlum Steel v. DA

Public Utility Comm’n, 67 Pa.Commw. 400, 447 A.2d 675 (1982},

aff’d., 501 Pa. 71, 459 A.2d 1218 (1983), Schrneider v. PA Public

Utility Comm’n, 83 Pa.Commw. 306, 479 A.2d 10 (1984).

The provisions upon which respondent relies for authority

(in fact, compulsion) for its actions, and which complainant

assaills as unconstitutional, are contained in 66 Pa.cC.S&. §1529.1,

a section of the Public Utility Code, 66 Pa.C.5. §101 et seg. The
5




Public Utility Code is the enabling legislation of the Commission.
Consequently, the Commission is without the power to determine the
eonstitutionality of what both parties agree is the Section that
controls this case. Lacking this power, a hearing based solely on
complainant’s claim of 66 Pa.C.S. §1529.1’s unconstitutionality
would truly be a "fruitless exercise."

The Commission can neither uphold nor deny complainant’s
s0le claim -- that a Section of the Commission’s own enabling
legislation is unconstitutional. For that reason, respondent’s
Motion must be granted and complainant referred to an appropriate

forum in which to pursue the merits of his case.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties in
this case.

2. The Commission does not have jurisdiction over the
subject matter in this case.

3. Judgment on the pleadings should only be granted
where no material facts are in dispute, when the case is clear and
free from doubt, and when a trial [hearing} would be a fruitless
exercise.

4. As an administrative agency, the Commission is
without power +to determine the constitutionality of its own

enabling legislation.




5. The sole issue raised by the Complaint in this case

is the constitutionality of Section 1529.1 of the Public Utility
Code, the Commission’s enabling legislation.

6.  In Pennsylvania, a lease is recognized as being in
the nature of a contract.

7.  Both Article 1, Section 10 of the United States
Constitution and Article 1, Section 17 of the Pennsylvania
Constitution prohibit the enactment of a law impairing the

obligation of contracts.

ORDER
THEREFORE,
1T IS ORDERED: ’
- - 1. That the Complaint filed April 9, 1996, by Ray R.
. Warfel against Pennsylvania Power & Light Compa‘ny with the

Pennsylvania Public Utility Commission, Docket Number C~00967875,
is disnmissed for lack of subject matter jurisdiction.

2. That the Prehearing Conference (Telephonic)
scheduled for July 9, 1996, is cancelled.

3. That the record at Docket Number C-00967875 be

marked closed.

~ Date WAYNE L. WETSMANDEL
’ Administrative Law Judge
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GlillY Pennsylvania Power & Light Company

. . ‘Two North Ninth Street» Allentown, PA 18101-1179‘610/774—5151
T Jesse A, Dillon

Counsel

610/774:5013

EAX: 61077746726

June 28, 1996

R T A S TR T ettt e tharieet ot ot er s

Mr. John G. Alford, Secretary
Pennsylvania Public Utility Commission
North and Commonwealth Streets
Harrisburg, Pennsylvania 17105-3265

. RayRWarfelv.
- Pennsylvania Power & Light Comnpany
- Docket No. C-00967875

. Dear Secretary Alford:

; Enclosed for filing are an original and nine copies of “Exceptions-of
Pennsylvania Power & Light Company To Initial Decision” in the above matter.

This filing should be date stamped ;a's filed on June 28, 1996, pursuant
tothe attached overnight mail deposit receipt. ‘

Respectfully submitted,

,ga‘na A /Qt,ééf’lk
ang
Jesse A. Dillon
Enclosures

cc: Certificate of Servicé




B . BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

RAY R. WARFEL
Vv, . DOGKET NO. C-00967875

PENNSYLVANIA POWER & LIGHT
COMPANY

EXCEPTION OF PENNSYLVANIA POWER &
' LIGHT COMPANY '

Jesse A. Dillon

Pennsylvania Power & Light Company
Two North Ninth Street ‘
Allentown, Pennsylvania 18101

(610) 774-5013

. Dated: June 28, 1996




l. EXCEPTION
1. Wkile PP&L does not except to Administrative Law Judge Wayne L. |

Weismandel's dismissal of this case, Pennsylvania Power & Light Company (PP&L)

“excepts to the ALJ's statement that Complainant “may well have a legitimate claim”

that Act 54 of 1993 violates the provisions of the United States and Pennsylvania ‘
Constitutions prohibiting the enactment of laws that impair the obligations of con-
tracts. L.D. at pp. 4-5.

Il. ARGUMENT

A. Despite the ALJ's Dismissal of the Complamt PP&L Must File Thns
Exception to Protect its Rights on Appeal - .

Obviously, PP&L does not disagree with the result in this case. PP&L
ltself sought a dismissal on other grounds through its motion for judgment on the
pleadings. However, in dismissing the case, the ALJ found two things. First, the ALJ
found that the Complainant may have a legitimate constitutional claim. 1.D. at p. 5.

Second, the ALJ found that the PUC is without the power to determine the

“constitutionality of its own enabling legislation. 1.D. at pp. 5-6.

PP&L must except to the ALJ's finding on the pos‘sibie unconstitutional
nature of Act 54 of 1993 in the event that the Complainant files exceptions or the
PUG takes the case on its own motion. In such event, the PUC could theoretically
disagree with the ALJ’s finding regarding its ability to decide the constititional issue.
Should the Commission decide that it has the power to decide the question and that

as a legal matter there are no facts in dispute, thefPUC could decide that Act 54 is
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. unconstitutional. In such event, PP&L’s ability to appeal such ruling could be

adversely affected by its failure to have excepted to the ALJ's finding in the first
place. Moreover, given the PUC’s previous consideration of the question of the
constitutionality of Act 54 of 1993, concern that the PUC may decide to consider the
constiiuiionat question is genuine. See R&B Reddy Inc. v, Peoples Natural Gas Co.,
Docket No. C-00946080 (May 25, 1995).

B. The Complainant Does Not Havé a Legitimate Claim That Act 54 of

1993 Violates the Constitutional Prohibitions Agamst !mpamng
Obligations of Contracts

On the ALJ's finding regarding the Commission’s jurisdiction, power
and authority to consider the conStitutionéiity of its enabling legislation, PP&L
expressly takes no position whatsoever and files no exception. Regarding the
possiblé uncogsﬁtuﬁonaﬁty of Act 54 of 1993, PP&L previously ;1as researched and
briefed the issue of the constitutionality of Act 54 of 1993 as it relates to the Contract
Clauses of the Constitution of the United States and Pennsylvania. As a result,
PP&L explained that Section 1529.1 of the Public UtiAlit'y Code, which was enacted by
Act 54 of 1993, is constitutional for several reasons, which cah be summarized as
follows:

1. Section 1529.1 does not impair any substantive
obligations of leases.

2. Section 1 529.1 is constitutional as it merely modifies
remedies and imposes new procedures on enforcement
- of substantive rights.




‘ 3. Atthe times of renewal, leases became subjectto
Section 1529.1 as if Section 1529.1 were expressly

incorporated in the terms of the leases; and

4. As a proper exercise of the police power, Section

1529.1 does not unconstitutionally impair existing

contractual obligation.
PP&L’s Brief in the Stoltzfus case is attached hereto as Appendix “A” and
incorporated herein by reference.

Moreover, on grounds other than those explained above and in PP&L's
Brief in the Stoltzfus case, the full PUC already has determined that Section 1529,1

i constitutional and does not impermissibly interfere with or impair constitutional

prohibitions against impairment of the obligations of contracts. R&B Reddy Inc. v..

Peoples Natural Gas Co., Docket No. C-00946080 (May 25, 1995), pp. 13-17.

. | ‘ lil. CONCLUSION

For all foregoing reasons, PP&L respectfully excepts to thé Initial Deci-

sion of Administrative Law Judge Wayne L. Weismandel, but concurs with the
dismissal of the complaint,

Respectiully submitted,

Jesse A Dillon
!@omey :

Dated: June 25, 1996
’ at Allentown, Pennsylvania




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Elizabeth Santos
V. Complaint Docket

No. C-00967757

Metropolitan Edison Company

CERTIFICATION OF SERVICE

- | hereby certify that | have this day served a true copy of the foregoing
document upon the participants, listed below, in accordance with the requirements of
§1.54 (relating to service by a participant):

VIA FIRST CLASS MAIL

The Honorable Allison K. Turner
‘Administrative Law Judge
Pennsylvania Public Utility Commission
Commonwealth & North Streets
Harrisburg, PA 17105

John G. Alford, Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105

Janet E. Arnold

Ryan, Russell, Ogden & Seltzer
1100 Berkshire Boulevard

P.O. Box 6219

Reading, PA 19610-0219




. : Elizabeth Santos

212 South 9th Street, 2nd Floor
Reading, PA 19602

Loan Phan
801 Hamilton Street, No. 1
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Cesar S. Pomales
212 South 9th Street
‘Reading, PA 19602

Dated this 30th day of Septemb
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W EDWINOGDEN - READING, PA. 196100219 JOHN 5. MCCONAGHY {1981)
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JEFFREY A FRANKLIN 616-872-4761
JANET €. ARROLD FAX 610:372-4177

September 30, 1996

VIA UPS OVERNIGHT

Mr. John G. Alford, Secretary
Pennsylvania Public Utility Commission
North Office Building

Harrisburg, Pennsylvania 17105-3265

Re:  Elizabeth Santos v.
Metropolitan Edison Company, Appellant
Docket No. €-00967757 ~

Dear Mr. Alford:

Enclosed for filing are an original and nine copies of the Brief of Metropolitan Edison
Company. Please note that a copy has been served upon all parties of record as evidenced by the
enclosed Certificate of Service.

Please contact me with any questions.

JEA e
Enclosures

ce: As per Cerfificate of Service




BEFORE THE JLIL JL
PENNSYLVANIA PUBLIC UTILITY COMMISSION SE( CRET ARY'S OFHGE

public Utility Commission
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ELIZABETH SANTOS

: Complaint Docket
. : No. C-00967757
METROPOLITAN EDISON COMPANY, :
APPELLANT
CERTIFICATE OF SERVICE

I hereby certify that I have this day served true and correct copies of the Brief of
Metropolitan Edisont Company upon the parties listed below, in accordance with the requirements
of 52 Pa. Code §1.37:

Via UPS Overnight Service, addressed as follows:

Elizabeth Santos

212 South 9th Street
Second Floor

Reading, PA 19602

(VIA FIRST CLASS MAIL)

Cesar S. Pomales

212 South Sth Street
Reading, PA 19602

(VIA FIRST CLASS MAIL)

Loan Phan
802 Hamilton Street, No. 1
Allentown, PA 18103

Jesse Dillon, Esq.

Pennsylvania Power and Light Company
Two North Ninth Street

Allentown, PA 18101-1179




Mike Smith

Bureau of Consumer Services
PA Public Utility Commission
Barto Building, 7th Floor
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Administrative Law Judge Turner
Pennsylvania Public Utility Commission
North Office Building
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Mr. John G. Alford, Secretary
Pennsylvania Public Utility Commission
North Office Building

Harrisburg, Pennsylvania 17120

' })atéd: September 30, 1996

et E. Amold
{ RYAN, RUSSELL, OGDEN & SELTZER
1100 Berkshire Boulevard '
P.O. Box 6219
Reading, Pennsylvania 19610-0219
(610) 372-4761

Attorneys for
Metropolitan Edison Company




BEF ORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE: COMPLAINT OF

'LAIN : ey QFFICE
ELIZABETH SANTOS . REYA?‘\' S ission
Complaint Docket Eub\\c Uiy Comt

V. : No. C-00967757 -

‘METROPOLITAN EDISON COMPANY,
APPELLANT
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I. FACTUAL AND PROCEDURAL BACKGROUND
Elizabeth Santos was a tenant of a second-floor apartment in a tenant-occupied

building located at 212 South Ninth Street, Reading, Pennsylvania 19602 ("the building"). N.T.8.

A barber shop and a church are located on the first floor of the building and the second floor houses

two apartments, one of which was Ms. Santos'. N.T.24,25. From January 10, 1995 to May 10,

1995, Ms. Santos was Met-Ed's customer of record for residential service to her apartment. N.T.7-8.
Her account was charged pursuant to, and in accordance with, Met-Ed's Rate RS-Residential Service,
as specified in Met-Ed's Tariff Electric Number 47, which has been duly filed with and approved by

the Commission. N.T.21. During her tenure as Met-Ed's customer of record, Ms. Santos made only

‘one payment in the amount of $32.60 on February 15, 1995. N.T.20. On May 10, 1995, Ms. Santos

had an outstanding balance of $348.55, $40.06 of which was a final bill transferred from a prior
address, N.T.9,20. |

On May 9, 1995, Ms. Santos contacted Met-Ed, indicating that she believed there was
foreign load on her meter. N.T.8. She did not dispute the fact that she had received service from
Met-Ed and utilized electricity during the period of January 10, 1995 through May 10, 1995. On
May 10, 1995, Met-Ed conducted an on-site investigation of Ms. Santos' claim of foreign load.
N.T.8. The company determined that a single meter, located at or near her residence, was registering
usage for the barber shop, church and Ms. Santos' apartment. N.T.8. Upon discovering the foreign
load condition, the company took the account out of Ms. Santos' name, effective May 10, 1995.
N.T.9, and placed the account in the name of her landlord, Loan Phan. N.T. 9-10. Loan Phan resides
in the Allentown area and is not a Met-Ed customer, N.T. 10,17. Met-Ed attempted to contact Loan
Phan to apprise her of Met-Ed's action, but was unable to reach her. N.T. 10. Consequently, Met-

Ed delivered a letter to a relative of Loan Phan, who indicated that he would see to it that she




received it. NUT. 10, Under the Commission's regulations, Met-Ed was afforded an opportunity to
respond to the Informal Complaint, but Loan Phan was not. N.T.18.

On May 11, 1995, Ms. Santos filed an Informal Complaint wiih the Commission's
Bureau of Consumer Services ("BCS") at Docket Number 0274904, alleging that she was paying for
electric service to a barber shop and a church in addition to the service for her second-floor apartment
inthe bmldmg She further alleged that she should not be held responsiblé for the outstanding balance
of $348.55.

The BCS Decision, dated December 22, 1995, ordered Met—Ed to "transfer the entire
balance that accumulated from the time that Ms. Santos became the customer of record to the time
the foreign load was detected to the landlord's account”. Met-Ed Exhibit 2.

During the pendency of the Informal Complaint, Loan Phan sold the building to Cesar
- 8. Pomiales. Hence, in complianée with the BCS Order, Met-Ed placed the account in the name of
Cesar S. Pomales, the owner of the building at the time the BCS decision was issued. N‘T;‘17 . Ms.
Santos’ account was transferred into Mr. Pomales' name effective May 26, 1995. N.T.17.

On February 28, 1996, Met-Ed filed a formal Complaint at Docket Number C-
00967757 appealing the decision of the BCS. Filed contemporaneously with the formal Complaint
was a Motion to Join Indispensable Parties, in which Met-Ed sought to join Loan Phan and Cesar S.
Pomales in the action.

On March 18, 1996 the Administrative Law Judge issued an Order denying the Motion
to Join Indispensable Parties without prejudice, directing Met-Ed to feﬁle the motion, simultaneously

serving the parties it sought to have joined, endorsed with a Notice to Plead. Order Denying Without




Prejudice Motion to Join Indispensable Parties at 2. Met-Ed consequently refiled its Motion on
March 27, 1996, serving it upon Loan Phan and Cesar S. Pomales, endorsed with a Notice to Plead.

Neither Loan Phan nor Cesar S. Pomales responded to the motion.

On Junte 3, 1996, Pennsylvania Power & Light Company ("PP&L") filed a Petition to
Intervene, which was granted by the Administrative Law Judge on June 13, 1996,

The hearing was held on June 13, 1996. Elizabeth Santos, Loan Phan and Cesar S.
Pomales were not present at the hearing.

Met-Ed presented the testimony of one witness at the hearing resulting in thirty-six

pages of transcribed testimony and the admission of six Exhibits.




II. SUMMARY OF ARGUMENT
The BCS Order in this case required Met-Ed to transfer the entire outstanding balance on Ms.
Santos' account into the name of her landlord, the owner of the building. The action required by the
BCS is contrary to the express terms of §1529.1 of the Public Utility Code in several respects. First,
the BCS decision is contrary to the plain language of §1529.1, which imposes clearly articulated
duties upon public utilities, requiring that utility accounts with foreign load be placed in the name of
the building owner once the building owner receives notice that a building is not individually metered.
The statute is completely silent on issues related to payments or outstanding balances prior to the date
on which a utility receives notice that a building is not individually metered. Consequently, the BCS
Order imposes duties upon Met-Ed that appear nowhere in the statute.
The BCS interpretation also renders the duties established in Code §1529.1 completely
ineffective. The rules of statutory construction mandate that statutes must be construed to givé effect
to all :provisibns, where possible. The interpretation advanced by the BCS in its Order renders the

duties established by §1529.1 completely ineffective, and is hence completely contrary to the

* mandates of the rules of statutory construction.

Finally, the BCS interpretation in this case impermissibly adds requirements to §1529.1
of the Code. The BCS has ordered Met-Ed to transfer Elizabeth Santos' outstanding balance into the

name of her landlord, yet the statute contains no such requirement. The duties imposed by the BCS

in its Order have the potential to work a substantial financial hardship if applied to the numerous

landlord/tenant cases currently pending before the Commission. The BCS interpretation would

mandate that utilities must refund monies already paid retroactively or transfer outstanding balances

into the name of the building owner. Such an approach requires utilities to engage in costly revenue

4.




collection procedures against individuals with whom the utility may have no contractual privity.
Ultimately, this approach will impose substantial financial burdens on utilities accross the state.
Although on a case-by-case basis, the financial burden imposed upon a utility does not appear
significant, in the aggregate such a burden could be substantial. Imposing such a financial burden on
public utilities, particularly where no such burden is mandated anywhere in the Public Utility Code,

is unlawful and contrary to the public interest. Therefore, the BCS Order should be reversed.




IIIl. ARGUMENT

A THE REOUIREMENTS AND REMEDY OF AcT 54

Section 1529.1 of the Public Utility Code, 66 Pa.C.S. §1529.1, also known as "Act
54", reads as follows:

1529.1 Duty of owners of rental property.

{a) Notice to Public Utility

1t is the duty of every owner of a residential building or mobile home park
which contains one or more dwelling units not individually metered, to
notify each public utility from whom utility services received of their
ownetship and the fact that the premises served are used for rentat
purposes.

(b) History of the Account

Upon receipt of the notice provide in the section, if the mobile home park
or residential building contains one or more dwelling units not individually
metered, an affected public utility shall forthwith list the account for the
premises in question in the name of the owrer, and the owner shall
thereafter be respousible for the payment for the utility services rendered
thereunder, In the case of individually metered units, unless notified to the
contrary by the tenant or an authorized representative, an affected

public utility shall list the account for the premises in question in the

name of the owner, and the owner shall be responsible for the payment

of the utility services to the premises. (Emphasis added).

(c) Failure to Give Notice

Any owner of a residential building or a mobile home park failing to |

notify effective public utilities as required by this section shall

nonetheless be responsible for payment of the utility services as if

the required notice had been given.

This statutory section, which became effective on September 1, 1993, has three

distinct parts. Sections (a) and {c) impose duties upon owners of residential buildings containing

-66




ofie or more dwelling units that are not “indvidually metered" to notify public utilities that the building
is used for rental purposes. The term "individually metered" has been interpreted by this Commission
and the Courts of Common Pleas to mean situations where a‘tenant is paying for electric service that
the tenant does not use. For example, master-metered buildings with one meter recording electric

usage for more than one apartment, as well as apartments with foreign load, have both been held to

be not “individually metered”. Met-Ed Exhibits 1,3,4; U.G.L Utilities, Inc. v. Heckman, Berks
County Court of Common Pleas, 4125-95 A.D. (August 14, 1996).

Section (¢) provides that an owner of a building will be responsible fér the payment
of utilities services even if the owner has not complied with the requirements set forth in Section (a).
Thus, building owners cannot escape their duties simply by faiiing to provide the mandated notice.

Section (b) imposes a duty upon public utilities, as well as imposing additional duties
upon building owners, mandating that, when a utility discovers that a dwelling unit is not individually
metered, it must list the account in the name of the owner of the building. In clear language, the
section imposes a duty upon public utilities to list a tenant's account in the name of the building owner
upon receipt of notice that a dwelling unit is not individually metered. This action must be taken by
a public utility "forthwith”, meaning immediately and without delay. See: Black's Law Dictionary,
Fifth Edition, West Publishing Company, 1979. The section further mandates that the owner shall
“thereafter" be responsible for the payment for utility services rendered to the building. The use of
the term "thereafter”, meaning "after the time last mentioned", "afier that time" and "from then on",
clearly indicates that the building owner will be responsible for the payment for utility services after

the utility discovers that the building is not individually metered. See Black's Law Dictionary, Fifth




Edition, West Publishing Company, 1979; Webster's Third New International Dictionary,
Unabridged, 1971.

Henice, the plain language of §1529.1(b) mandates that, once a utility becomes aware
that a residential dwelling is not individually metered, it must put the account for the premises in
question in the name of the owner without delay. The owner becomes responsible for the payment
for utility services when t’hef utility places the account in the owner's name.

Nothing in §1529.1 indicates that the landlord must be responsible for utility charges
ﬁﬁox‘ to the day the utility discovers a foreign load condition. Indeed, §1529.1 is completely silent
on that issue. Section 1529.1 only imposes the duty to pay for utility service on the landlord after a
utility discovers that a building is not individually metered,

Section 1529 of the Public Utility Code provides a remedy for tenants to recover
payments from landlords. That section provides that "any tenant who has made a payment to a utility
on account on non-payment of charges by the landlord ratepayer pursuant to the subchapter may
subsequently recover the amount paid to the utility either by deducting the amount from any rent or
payment on account of taxes or operating expenses then or thereafier due from the tenant to the
person to whom he would otherwise pay his rent or by obtaining reimbursement from the landlord
ratepayer”. 66 Pa, C.8. §1529. Hence, where a tenant has paid for utility service that was properly
the res‘ponsihiﬁty of the owner, the Public Utility Code expressly provides aggrieved tenants with a
remedy.

1. The BCS Interpretations of Act 54
Both the BCS and this Commission have struggled with the interpretation and

application of Act 54. In January 1994, the BCS issued a policy letter in response to questions from
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the Pennsylvaniz Electric Association ("PEA") providing answers to several questions that PEA
member companies had submitted regarding the requirements of Act 54. Met-Ed Exhibit 3, N.T.14.
In this letter, the BCS directed utilities to "correct the billing" back to September 1, 1993, the
effective date of Act 54. In effect, this BCS letter directed utilities to backbill the landlord for utility
service to September 1, 1993,

In 1995, the BCS interpretation of §1529.1 changed. At a PEA meeting on M;drch
7, 1995, the BCS‘-iS'sued a position paper to PEA members which stated that the utilities should place
the account in the owner's name the date the utility becomes aware of a foreign load situation, i.e. that
a tenant's residence is not individually metered. Met-Ed Exhibit 1. This policy statement also states
that tenants are not entitled to refunds of monies paid for utility services. Rather, tenants should
utilize the remedy provided by §1529. Met-Ed Exhibit 1.

In 1996, the BCS clarified its interpretation of Act 54, consistent with its 1995
position paper. On March 4, 1996 the BCS issued a draft policy in response to complaints and
concerns regarding the proper application of Act 54. In this draft policy statement, the BCS states
that utility services at a residential building where all of the units are not individually metered must

be listed in the landlord's name. However, the effective date of the listing should be the date on which

the utility received notice on the non-individually metered situation. Met-Ed Exhibit 4. The BCS

further stated that service does not have to be backdated to the effective date of Act 54 (ie.
September 1, 1993) and refunds do riot have to be issued. Met-Ed Exhibit 4.
2. | The Commission Decisions Interpreting Act 54
The Commission has also struggled with the iﬁterpretaﬁon and implementation of Act

54. The Commission first addressed the requirements of Act 54 in David P. Boyce v. Duquesne
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Light Co, (Docket Z-00223698, Order Entered September 1, 1994), providing the basic
interpretation of §1529.1:

Section 1529.1 is designed to address the problem of "foreign load" similar
to that of the complainant where tenants who have a meter and are direct
utility customers find that utility service for other tenants or for the
landlord is being billed through their meter. . . . It is. clear that under
§1529.1, only individually-metered units may be billed directly to a

tenant and that, upon documenting a foreign load problem as described
above, a utility must bill the service to the landlord. Boyce at p.p. 4-5.

Subsequently, in R&B Reddy, Inc. v. Peoples Natural Gas Co, (Docket Number

C-00946080, Order Entered May 26, 1995) and Sarah Divilly v. Duquesne Light Co, (Docket

Nugnber ‘C-00946235, Order Entered May 26, 1995), the Commission addressed the details of
implementing §1529.1. Both cases involved tenants with foreign load on their meters, i.e. their
buildings were not "individually metered". In R&B Reddy, Peoples Natural Gas placed the accounts
of two tenants in the name of the owner of the building upon discovering foreign load. Peoples also
r‘eﬁmded monies to the tenants that they had paid for gas service, subsequently billing the building
owner retroactively for those amounts. The building owner challenged the action taken by Peoples
Natural Gas,

The iésue, before the Commission was whether Peoples Natural Gas acted improperly

in refunding money to the tenants back to September 1, 1993. In the Initial Decision, the

- Administrative Law Judge ruled, without explanation, that Peoples "had to refund the monies it

collected" from the tenants. R&B Reddy, Initial Decision at p. 12.
The Commission's Law Bureau, filed Exceptions to the Initial Decision at p. 12 of the
Administrative Law Judge's Initial Decision, arguing that People's refund of the monies it had

collected from the tenants was improper.
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The Commission evaluated the language of Act 54 and ruled that Peoples' actions
were not improper. R&B Reddy Opinion and Order at p. 18. Notably, the Commission did not side
with the Administrative Law Judge in ruling that Peoples was required to refund the tenants' money.
Instead, the Commission merely ruled that Peoples' actions were not improper and hence did not
violate the terms of the Public Utility Code. Id. Moreover, the Commission observed that Peoples
had other alternatives available rather than refunding the money to the tenants. Id. at p.18. Indeed,

the Commission recognized that § 1529 provides tenants with a remedy. Id. at p.16.

Commissioner Hanger, in his statement issued at the Commission's public meeting of

May 25, 1995, elaborated on the Commission's ruling in R&B Reddy. Commissioner Hanger stated
that "refunds by the utility of payments previously made by the tenant followed by collection action
against the landlord to collect the same amounts may be burdensome for the utility and is not the
stated remedy under the Act". Furthermore, Commissioner Hanger went on to conclude that "utilities
are obligated to begin correct landlord billing upon notice that the Act is applicable. . . .Once an
account is properly placed in a landlord's name, it is appropriately the tenant's responsibility to collect
any back amounts which may be due from the landlord. Utilities may take on the burden of helping
to straighten out these affairs, but nothing in the act requires such action." Consistent with the
Commission's ruling in R&B Reddy, Commissioner Hanger recognized that refunds are not precluded
by Act 54, nor are they mandated.

In Divilly, supra, decided by the Commission on the same day as R&B Reddy, the

Complainant was the owner of a building with two residential apartments. One meter recorded

electric usage for both apartments. When Duquesne Light Company was notified by one of the

tenants that both apartments were on one meter, it immediately placed the account in the building
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owner's name, and refunded to the tenant who had paid the bill all of the monies he had paid to
Duquesne from the effective date of the Act.

The Administrative Law Judge ruled that the landlord's responsibility for electric
service commenced on September 1, 1993, the effective date of the Act. Divilly, Initial Decision at
p. 9. The Administrative Law Judge did not address the propriety of Duquesne's returning to the
tenant the monies he had paid to Duquesne. |

The Law Bureau filed Exceptions to the Administrative Law Judge's Initial Decision,
arguing that Duquesne was not authorized to refund the tenant's money. Instead, the Law Bureau
atgued that the exclusive statutory remedy available to tenant is the remedy provided for in §1529. |

Consistent with its ruling in R&B Reddy, the Commission in Divilly held that §1529

was riot an exclusive remedy for tenants, and thus Duquesne did not act improperly in refunding the
tenant's money. However, the Commission made it clear that §1529 is available as a remedy for
tenants. Divilly, Opinion and Order at p. 12.

The Commission's rulings in R&B Reddy and Divilly establish that refunding monies

collected from tenants is not required by Act 54. Indeed, as Commissioner Hanger noted in his

statement in R&B Reddy, "It is appropriately the tenant's responsibility to collect any back amounts

which may be due from the landlord. Utilities may take on the burden of helping to straighten out
these affairs, but nothing in the Act requires such action." R&B Reddy, Statement of Commissioner

Hanger at p. 3.
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B. THE BCS ORDER, REQUIRING MET-ED TO TRANSFER THE TENANT'S
OUTSTANDING BALANCE INTO THE BUILDING OWNER'S NAME, IS CONTRARY TO
THE REQUIREMENTS OF AcT 54

1. The BCS Decision is Contrary to the Plain Language of §1529.1 (b)
Section 1529.1(b) states as follows:
Upon receipt of the notice provided in this section, if the mobile
home park or residential building contains one or more dwelling
units not individually metered, an affected public utility shall
forthwith list the account of the premises in question in the name
of the owner, and the owner shall thereafter be responsible for
the payment of the utility services rendered thereunder. 56 Pa.
C.S. §1529.1(b).
The duties imposed upon public utilities by this section are clearly articulated. First, the section
provides that a public utility list the account for a building not individually metered, in the name of
the owner "upon receipt" of notice that the residential building is not individually metered. The use
of the prepositional phrase "upon receipt" clearly indicates that a utility must have actually received
notice that a building is not individually metered before it is required to list the account for the
premises in the owner's name, Indeed, the word "receipt” is defined as a "the state of being received".
Random House College Dictionary (1973). Therefore, the plain language of this section requires that
a utility must have actually received notice of the fact that a building is not individually metered
before the duty to place the account for that building in the owner's name arises.
Once an affected public utility has obtained the required notice and is aware that a
building is not individually metered, §1529.1(b) requires that the utility shall "forthwith" list the

account for the premises in question in the name of the owner. 66 Pa. C.S. §1529.1(b). This language

cleatly indicates that the affected public utility must put the account in the name of the owner of the
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building immediately. The statute then requires that "the owner shall thereafter be responsible for the
payment for the utility services" rendered to the building, Id.

The plain language of this section thus requites that an affected public utility
immiediately list the account for the premises in question in the name of the owner once it actually
becomes aware that the building is not individually metered. From that point forward, the owner of
the building is responsible for the payment for utility services.

The rules of statutory construction mandate that words and phrasés be construed
accc)rding to the rules of grammar and according to their common and approved usage. 1Pa. C.S.
§1903. Where the words of a statute are clear and free from all ambiguity, the letter of the statute
cannot be disregarded under the pretext of pursuing its spirit. 1 Pa. C.S. §1921(b).

The plain language of the statute imposes a duty upon public utilities to list the
account in the name of the building owner when the utility actually becomes aware that the building
is not individually metered. The landlord is responsible for the payment of utility services from that
point on. The statute does not impose any duty upon utilities to refund monies paid by tenants or
transfer outstanding balances. Indeed, §1529.1(b) is completely silent on that issue. Rather, the
statute only addresses the account from the date the utility receives notice forward.

The BCS Order in this case, requiring Met-Ed to "transfer the entire balance that
accumulated from the time Ms. Santos became the customer of record to the time the foreign load
was detected to the landlord's account” is contrary to the plain language of the statute, The statute
does not impose a duty upon utilities to refund monies already paid it prior to the time the utility
discovered a foreign load condition, nor does it require the transfer of a tenant's outstanding balance

to the owner's name. Indeed, the statute imposes a duty upon utilities beginning at the point where
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the utility actually discovers the foreign load condition. The statute does not require that utilities
refund monies paid prior to the discovery of a foreign load condition. Consequently, the BCS Order
requiring Met-Ed to transfer Ms. Santos' entire accumulated balance from the time she became a
custorier of record to the time the foreign load was detected to the landlord's account imposes a duty
upon Metropolitan Edison Company that is not imposed by Act 54. The BCS Order is contrary to
the plain language of Act 54 and must be reversed.

2. The BCS Order Renders the Duties Established by §1529.1 (b) Superfluous and
Ineffective

The rules of statutory construction mandate that "every stahxt:e shall be construed, if
poséible, to give effect to all its provisions". 1Pa. C.S. §1921(a). The unambiguous language of Act
54 imposes duties upon both public utilities and building owners. Each subsection of §1529.1
establishes a separate and distinct duty. Section 1529.1(a) establishes a duty for every owner of a
residential rental property that is not individually metered to notify a public utility of the fact that the
building is used for rental purposes. Subsection (¢) mandates that, where a building owner fails to
give the required notice, the owner will nevertheless be responsible for utility services as if the
required notice had been given. Hence, building owners cannot escape the requirements of Act 54
by failing to give the mandated notice.

As discussed above, §1529.1(b) imposes duties upon both utilities and building
ownets. Under §1529.1(b), it is the duty of a public utility to list the account for a building not
individually metered in the name of the owner upon receipt of notice that the building is not

individually metered. From that point on, i.e "thereafter”, the owner is responsible for the payment
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for utility services to the building. Hence, Act 54 establishes clearly defined duties for both owners
of building that are not individually metered as well aé the utilities serving such buildings.

Act 54 does not create any duty upon a public utility to refund to tenants monies
already paid, or transfer an existing balance to a building owner, upon receipt of notice that a building
is not individually metered. No language to that effect is present in the statute. Indeed, interpreting
Act 54 as imposing such a requirement actually vitiates the clear language of §1529.1(b). The
imposition of a duty upon a public utility to reach backward in time from the date when the utility
received notice that a building is not individually metered renders the requirements of §1529,1(b)
superﬂuous’ and ineffectual. If the utility has a duty to refund monies already paid or transfer an
outstanding balance to the owner's account, imposing a further duty on a utility to put the account
in the name of the owner when the utility receives actually notice that the building is not individuaﬂy
metered is redundant. If the owner is responsible for utility changes, there is simply no need to

impose a duty upon a utility beginning when the utility receives notice that a building is not

individually metered. Indeed, the BCY' interpretation renders §1529.1(b) redundant and of no effect.

This interpretation is directly contrary to the rules of statutory construction, which require that

statutes be construed to give effect to all provisions. 1 Pa. C.S. §1921. In order for the duties

established by §1529.1(b) to be meaningful and effective, that portion of the statute must be
interpreted consistent with its clear language, mandating that a public utility place an account in the
name of the owner upon receipt of notice that the building is not individually metered and bill the

landlord for service rendered to that building after that time.
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3. The BCS Decision Impermissibly Adds Provisions to Act 54

By ordering Met-Ed to transfer the entire balance that had accumulated from the time
Ms. Santos became the customer of record to the time the foreign load was detected to the landlord's
account, the BCS ordered Met-Ed to take action that was not compelled by the statute. Neither Act
54 nor any other proﬁsiOns of the Public Utility Code contain any provisions requiring utilities to
retroactively pursue collection activities. In fact, Act 54 is totally silent on the issue of outstanding
debt or credit.

Itis weﬁ settled that the Commission has only the powers, and can only consider such
matters as are expressly, or by necessary implication, given it by the Legislature. Behrend v. Beil

Telephone Co., 363 A.2d 1152 (Pa. Super. 1976), Brockway Glass Company, Inc. v. West Penn

Power Co., 54 Pa. P.U.C. 509 (1980). The Public Utility Code, 66 Pa. C.S. §101, et seq. (the

"Code"), gives the Commission supervisory and regulatory power over the rates, service and facilities
8t p ry P

of public utilities. Brockway Glass at 514. Act 54 imposes upon both building owners and utilities

certain mandatory duties and requirements. Nowhere in Act 54, nor anywhere in the Code, is there
a provision allowing the Commission to order a utility to essentially refund ﬁnds already paid for
services rendered to a tenant, or to pursue collection for those amounts from the landlord, The
statute's only operational mechanism, Section 1529.1(b), mandates solely that, upon receipt of notice
that a building is not individually metered, the utility must place the account for service in the name
of the landlord and bill the landlord thereafter. No provision for retroactive billing or collection
exists. |

By ordering Met-Ed to transfer Ms. Santos' entire outstanding balance into the name

of the owner of her building, the BCS has impermissibly added a requirement that appears nowhere
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in the provisions of Act 54. Neither courts nor administrative agencies have the power to add, by

interpretation, to a statute, a requirement which the Legislature did not see fit to include.

Commonwealth v. Rieck Cotp., 213 A.2d 277, 419 Pa, 52 (1965); Latella v. Unemployment

Compensation Board, 459 A.2d 464, 74 Pa. Commw. 14 (1983); Altieri v. Allentown Officers and

Employment Retirement Board, 81 A.2d 884, 368 Pa. 176 (1951). If the Legislature had intended
to impose an obligation upon public utilities to refund tenants' money, that duty would haﬂze been
clearly imposed in the language of the statute. Yet no such language exists.

Act 54 does not contain any language which allows the Commission or the BCS to
order a utility to refund monies to a tepant and retroactively bill the landlord. By ordering such
action, the BCS has gone beyond the Janguage of the statute, essentially filling in a requirement

which the Legislature did not see fit to include. The BCS has therefore exceeded its powers given

it by the Legislature.

4 The BCS Interpretation of Act 54 Can Have Unreasonable Consequences
Section 1529.1(a) places a duty on every residential building owner, where the
dwelling units are not individually metered, to notify public utilities of the fact that the building is used

for rental purposes. No definitive time-frame for the provision of such notice is included in the

~ statte. Indeed, Act 54 is silent on that issue,

In its Order in this case, the BCS apparently intetprets § 1529.1(a) to impose the duty

to provide the mandated notice and take responsibility for utility accounts prior to the date on which

a utility receives notice that the building is not individually metered.

The rules of statutory construction provide that the statute may be interpreted by considering,

among other things, the consequences of a particular interpretation. 1 Pa. C.S .§1921(c). Sculley
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v. City of Philadelphia, 112 A.2d 321, 381 Pa. 1 (1955); Williams v. State Farm Mutual Insurance

Co., 763 F. Supp. 121 (E.D. Pa. 1991); Lehigh Valley Coop Farmers v. Commonwealth, 447 A.2d

498, 498 Pa. 521 (1992). It is to be presumed that the Legislature does not intend a result that is
absurd or unreasonable. 1 Pa. C.S. §1922. Moreover, it must be presumed that the statute was
intended to have the most reasonable and beneficial operation that its language permits, Ottazi v,

Timothy Burke Stripping Co., 14 A.2d 188, 140 Pa. Super. 389 (1940).

The BCS interpretation of Act 54 as reflected in its Order in this case can have far-
reaching unreasonable consequerices. The BCS interpretation has the potential to place an undue
‘burden upon both utilities and building owners by absolving tenants from any responsibility for paying
for utility service. In this case, the BCS Order transfers Ms. Santos' outstanding balance to the
building owner's account. Hence, Ms. Santos is absolved from any responsibility for paying for utility
service. The burden is now placed on the owner of her building, retroactive to the date Ms. Santos
became a tenant.

In this case, the balance transfer was only $348.55. However, the broader implications
of the BCS Order are profoundly negative. Individual building owners may be held to be responsible
for much larger utility ,a'ccdunt balances which they may be unable to pay. In addition, utilities facing
a largé number of these cases will be forced to either refund monies already paid by tenants or transfer

| outstanding balances to building owners who may not have either the ability or the willingness to pay,
feaving the utility with substantial amounts in uncollectible debt. Placing such burdens on utilities and
building owners is unreasonable and unlawful, since Act 54 contains no such requirement.

In this case, the BCS ordered only that Ms. Santos® balance be transferred into the

owner’s name. However, the BCS could easily order refunds or balance transfers retroactive to the
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effective date of the Act, i.e. September 1, 1993, Indeed, the BCS has done so in numerous Act 54

~cases. Such an interpretation certainly has the ability to unreasonably burden both building owners

and utilities. In 1994, when the Act was relatively new, a retroactive interpretation might not have
worked a hardship on utilities or building owners because the amount of money paid by tenants to
the utility to be refunded was relatively minimal. However, as time advances from the effective date
of the Act, the interpretation which requires that the building owner be responsible for the account
from September 1, 1993 means that utilities must bear the burden of refunding years of monies to
tenants, with no guarantee that they can recover those funds from landlords. Indeed, no collection
mechanism to recover funds to landlords is provided by Act 54, or anywhere else in the Public Utility
Code. Collection actions must therefore be pursued in the Courts of Common Pleas, with all inherent
associated costs. On a case-by- case basis, such an approach would undoubtedly prove to be
éxtremeiy costly, with counsel fees exceeding the amounts recovered. Ultimately, the result would
be thousands of dollars in lost utility revenues. |

Act 54 does not mandate, or even suggest, that a utility must bear the burden of
refinding money to tenants, pursuing collection from building owners and potentially writing-off
accounts as uncollectible. Indeed, the duties established in Act 54 operate such that a utility is not
required to bear that burden. Section 1529.1(b) states that upon receipt of the notice required by
§1529.1(a), an affected public utility shall forthwith list the account for the premises in question in
the name of the owner, and the owner shall thereafter be responsible for the payment for the utility
services rendered thereunto. 66 Pa. C.S. §1529.1(b). This section is prospective in nature, providing
for no interruption in payment for utility services. The responsibility for payment merely changes

hands upon receipt of the requisite notice.
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Finally, BCS interpretation may require that a utility retroactively bill a landlord that
is not that utility's customer. As a consequence, the utility must seek to retroactively bill an individual
with whom it has no contractual privity. Pursuing collection activities under such circumstances will
be difficult, if not impossible, and places an additional burden on the utifity - a burden not provided
for under the terms of Act 54. Act 54 does not provide that such a burden be imposed upon utilities,
and the imposition of such a burden reaches beyond the termS of the statute to impose an
unreasonable burden.

Under the requirements of the rules of statutory construction, Act 54 must be
interpreted consistent with its plain language, thus avoiding absurd and unreasonable resuits.

C. THE BCS ORDER 1M THIS CASE IS CONTRARY TO PRIOR BCS POLICIES
AND COMMISSION DECISIONS

In this case, the BCS ordered Met-Ed to transfer the entire outstanding balance of

Elizabeth Santos' account into the name of the owner of the building. This Order is contrary both to

the BCS' prior policy statements, as well as to established Commission decisions.

Since 1995, the BCS has interpreted §1529.1(b) to mandate that utilities must place
an account in a building owner's name upon receipt of notice that the building is not individually
metered. Under this interpretation, tenants are not entitled to refunds or credits from the company,
but must pursue the remedy provided for in Code §1529 if they feel they have been wronged. Met-
Ed Exhibit 1, 4. In order to make public utilities aware of this interpretation, the BCS issued two
recent statements setting forth its position: one on March 7, 1995, and a second on March 4, 1996.

Both policy statements are consistent with the plain language of Act 54.
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In addition, the Commission has held that utilities are not required to refund monies
collected from tenants under the terms of Act 54. In considering cases where utilities have chosen
to refund monies paid by tenants, the Commission has specifically held that such actions are not
improper, and did not constitute unreasonable service under the Public Utility Code. However, none
of the Commission's decisions to date have held that refunds to tenants are mandatory.

In ordering Met-Ed to transfer Ms. Santos' outstanding balance to the name of her
landlord, the BCS is acting contrary to both Commission decisions and its own policy statements.
The Commission has ruled that, if a utility chooses to refund money to a tepant, such is not
impermissible. However, the Commission has never stated that refunds can be ordered. Indeed, such
an order would be directly contrary to the stated requirements of Act 54, Therefore, the BCS Order
in this case must be rejected.

D. THE BCS ORDER IS ARBITRARY AND CAPRICIOUS

The BCS Order in this case requires Met-Ed to "transfer the entire balance that

accumulated from the time Ms. Santos became the customer of record to the time the foreign load

was detected to the landlord's account”. (Emphasis Added). Met-Ed Exhibit 2 In its Order, the
BCS reaches back to January 10, 1995, the day Ms. Santos became the customer of record. Met-Ed
Exhibit 5.

In ordering Met-Ed to retroactively a balance that began to accrue in January 1995,
the BCS has acted arbitrarily. Absolutely nothing in the language of Act 54 provides that a utility |
must refund monieé paid or transfer outstanding balances retroactive to the time that a particular
tenant became the customer of record. Act 54 provides no definitive time frame for the provision of

the building owner's notice provided for in §1529.1(a), and §1529.1(b) is completely silent as to a
p :
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building owner's responsibility prior to the time that a utility receives notice ihat a building is not
individually metered. Hence, Act 54 contains no parameters for retroactive billing,

| With no direction or provision for retroactive billing provided for in Act 54, the BCS
nevertheless chooses to reach backwards in time to the date when Ms. Santos became the customer
of record, and orders that the owner of the building be responsible for utility service from that day
forward. Selection of that date, with no provision for such action in the statute, was arbitrary and

capricious, and completely contrary to the language in Act 54. As a result, the BCS Order must be

rejected.

E. THe Pustic UTiLity Cobe EXPRESSLY PROVIDES A REMEDY FOR
TENANTS TO RECOVER MONIES PaAID TO UTILITIES

Contrary to the Order of the BCS in this case, no direction is provided in Act 54 as
to the recoupment of monies previously paid by the tenant for utility services. There is simply no
authority for the Commission to order a utility to issue a refund, or transfer an outstanding balance.

Indeed, no refunds are necessary, since the Public Utility Code provides an express
remedy for aggrieved tenants. Section 1529 of the Code, 66 Pa. C.S. §1529, provides that a tenant
who has made payments to utilities on account of nonpayment of charges by a landlord may
subsequently recover the amounts paid by deducting them from rent. Thus, the Public Utility Code
provides an express remedy for tenants who may have been aggrieved by paying for utility service
they themselves did not utilize.

This Commission, in Divilly and R&B Reddy, acknowledged that §1529 is a remedy

that is available to tenants in situations where Act 54 applies. Of course, §1529 is not the exclusive

remedy for tenants, as there are many others available under statutory and common law.
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Where a clear and adequate remedy is provided for in a statute, it is beyond the jurisdiction
of a court or an administrative agency to create another remedy under the guise of statutory
interpretation. As with statutory provisions, neither courts nor administrative agencies may add
remedies to a statute by interpretation which the Legislature did not see fit to include. Altieri v.

Allentown_Officers and Employment Retirement Board, 81 A.2d 884, 368 Pa. 176 (1951);

Commonwealth v. Reich Corp., 213 A.2d 277, 419 Pa. 52 (1965); Latella v. Unemployment

Comipensation Board, 459 A.2d 464, 74 Pa. Commw. 14 (1983).

By requiring Met-Ed to transfer the balance of Ms. Santos' account to the building

owner, the BCS has effectively created a remedy which appears nowhere in the statute. Having done

so, the BCS has acted beyond the scope of its powers and contrary to established law.
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IV. CONCLUSION

The BCS Order in this case requires Met-Ed to take action that is contrary to the
express terms of Act 54 in several respects. First, the BCS Order imposes a duty upon Met-Ed that
appears nowhere in the text of Act 54. The BCS ruling, if followed in subsequent cases, could lead

to absurd and damaging results, forcing utilities to refund monies already paid and pursue collection

 activities against parties with whom they have no contractual privity and no statutory collection

authority against. Indeed, such an interpretation would work a substantial hardship upon public
utilities.

Second, the BCS Order in this case is directly contrary to the plain language of
§1529.1(b), which clearly and unambiguously sets forth a public utility's duties where a building is
used for residential purposes and not individually metered. The BCS Order is not only contrary to
the plain language of Act 54, but would essentially vitiate the duties established under Act 54.
Pursuant to the long-established rules of statutory construction, such an interpretation is patently
impermissible.

Finally, the BCS interpretation of Act 54 in this case has the potential to work

substantial financial hardship on public utilities. Essentially, the BCS is mandating that utilities must

refund monies to tenants retroactive to the effective date of the Act. Where a tenant has an

outstanding balance, the balance must be transferred into the owner's name. The danger of this
interpretation is clear: it would undoubtedly result in public utilities bearing a substantial financial
burden, whete Act 54 accounts simply become written off a§ uncollectible, Of course, the
countervailing issue of faimess to tenants might suggest that the BCS approach is more equitable, as.
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it lifts financial burdens from tenants who may not be in the best position to bargain with their
building owners over utility service. Unfortunately, Act 54 simply does not address this issue. Act
54 clearly articulates the duties to be imposed upon building owners and utilities, yet is silent on
other, critical issues. The Commission cannot, under the guise of interpreting the statute, impose
duties upon utilities that do not appear within the four corners of the statute. To the extent that the
plain language of the statute results in inequitable treatment of tenants, that issue can only be
addressed by the Legislature,

As the electric utility industry enters into the new era of competition and customer
choice, cost-effective operations and revenue assurance will be critical to each utility's ability to
continue to provide safe, reasonable and adequate service to its customers. Placing unnecessary
financial burdens upon public utilities can only 'hamper their ability to continue to provide quality
service to their customers. Such 4 result is contrary to the public interest and should not be
sanctioned.

Wherefore, Metropolitan Edison Company respectfully requests that the Order of the
Bureau of Consumer Services, BCS Number 0274904 (dated December 22, 1995) be rejected and

the Corplaint of Metropolitan Edison Company be sustained: -

Janef E. Arnold
YAN, RUSSELL, OGDEN & SE TZER
1100 Berkshire Boulevard
P P. 0. Box 6219
Reading, PA 19610-0219
(610) 372-4761
Attorneys for Metropolitan Edison Company
September 30, 1996 '
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Commissioners Present:

PENNSYLVANIA
'PUBLIC UTILITY COMMISSION
Harrisburg, Pa. 17105-3265

Public Meeting held June 30, 1994

Joseph Rhodes, Jr., Vice-Chairman

John M. Quain SEP 2
‘pisa Crutchfield | EP 27 1994
John Hanger

David W. Rolka, Chairman &j @cK E TE 7

David P. Boyce Z~00223698

Ve

Duquesne Light Company | D O CU M ENT
OPINION AND ORDER | F OLDER

History of the Proceeding-

On November 29, 1993, David P. Boyce ("Complainant") filed a
Formal Complaint against Duquesne Light Company ("Respondent")
stating that for three (3) years, the apartment above his has been
responsible for high summer electric bills due to the air
conditioner in the apartment building that he resides in being
connected to his (the Complainant’s) electric meter.

The Respondent filed a timely Answer and a Motion to Dismiss
for failure to join an indispensable party, the Complainant’s
landlord. The Administrative Law Judge ("ALJ") deferred ruling on
the Motion to the Initial Decision.

On February 7, 1994, an initial hearing was held in Pittsburgh
and, on March 22, 1994, ALJ Michael A. Nemec issued an Tnitial
Decision sustaining the Complaint in part and setting a payment
schedule with any Exceptions thereto due on or before April 11,
1994. ‘




On April 13, 1994, the Complainant filed Exceptions to the
Initial Decision and on April 22, 1994, a Secretarial Letter was
sent to the Complainant informing him that the Exceptions were late
filed and would not be considered.

On May 16, 1994, the Complainant filed a document entitled
"Response To: Administrative Law Judge ‘Exception’ Decision", the
gist of which is to request that his late filed Exceptions be
considered by the Commission.

No Reply Exceptions have been filed.
Discussion

Based on the record in this proceeding, the ALJ made the
following Findings of Fact:!
1. Complainant David P. Boyce resides at 5608
Ellsworth Avenue, Apartment 7, Pittsburgh, PA
15232, where he receives electric utility
service from Duquesne Light Company.

2. Mr. Boyce has resided in the same apartment
since December 31, 1990.

3. Three apartments, including that rented to Mr.
Boyce, are served by the same air conditioning
unit.

4. The electrical service for the compressor for
the air conditioning unit is connected to the
meter that registers electric service to Mr.
Boyce’s apartment.

5. The thermostat for controlling the air
conditioner is located in an apartment other
than the one rented by Mr. Boyce.

6. Mr. Boyce has been unsuccessful in obtaining
the c¢ooperation of other tenants in paying in
full their respective shares of the electric
bill.

'‘Record references are omitted for clarity.




7. Mr. Boyce has also been unsuccessful in
obtaining the cooperation of his landlord, Mr.
Harold E. Haffner, 2723 Beechwood Blvd.,
Pittsburgh, PA 15217, in either helping with
the electric bill or in rewiring the
electrical system to take the compressor off
his meter.

8. Mr. Boyce’s sole source of income is
Supplemental Security Income in the amount of
$612 per month. He also receives food stamps
in a value of about $63.

9. Mr. Boyce’s monthly expenses include rent of
$350 (which includes heat); telephone of about
$20; cable TV of about $30; a monthly bus pass
of $40; food expense is covered by food
stanps.

10. Mr. Boyce 1is a full-time student at the
University of Pittsburgh where he has a double
major in media communications and political
science; he is required by his classes to have
access to both a telephone and cable tv.

11. As of the hearing, the balance on Mr. Boyce’s
account for electric service was $556.98. His
budget amount was $74 per month and Duguesne
was willing to accept a payment plan of the
budget plus $5 per month on the arrearage.

12. Duguesne’s account records confirm Mr. Boyce’s
testimony regarding high cooling season bills.

Based on the foregoing, the ALJ sustained the Complaint in
part in recommending a payment schedule. The ALJ also notes the
potential financial responsibility of the owner of the building in
which the Complainant resides. |

In the Initial Decision, the ALJ questions the Complainant’s
efforts which are directed at the Respondent to resolve the
problems the Complainant is experiencing. The ALJ observed that
the Respondent does not own the building, did not create the
problems inherent with serving three apartments by one air
conditioning unit, and has no authority under our regulations or
the Public Utility Code to rewire a privately owned building. The
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ALJ also briefly discusses the issue of the potential financial
responsibility of the owner of the Complainant’s building as it

arises as a result of amendments to the Public Utility Code by Act

54 of 1993, which became effective August 31, 1993, and whether the
owner should be joined as an indispensable party to the proceeding.
However, the ALJ concluded that the issues raised by the
Complainant against the Respondent could be resolved without the
presence of the property owner.

Section 1529.1 of the Public Utility Code as amended by Act
54, 66 Pa. C.5.A. §1529.1 states as follows:

§ 1529.1. Duty of owners of rental property

(a) Notice to public utility. It is the duty of every
owner of a residential building or mobile home park which
contains one or more dwelling units, not individually
metered, to notify each public utility from whom utility
service is received of their ownership and the fact that
the premises served are used for rertal purposes.

(b) History of account. Upon receipt of the notice
provided in this section, if the wobile home park or
residential building contains one or more dwelling units
not individually metered, an affected public utility
shall forthwith 1list the account for the premises in
gquestion in the name of the owner, and the owner shall
thereafter be responsible for the payment for the utility
services rendered thereunto. In the case of individually
metered dwelling units, unless notified to the contrary
by the tenant or an authorized representative, an
affected public utility shall list the account for the
premises in question in the name of the owner, and the
owner shall be responsible for the payment for utility
services to the prenises.

(¢) Failure to give notice. Any owner of a residential
building or mobile home park failing to notify affected
public utilities as required by this section shall
nonetheless be responsible for payment of the utility
services as if the required notice had been given.

Section 1529.1 is designed to address the problem of *foreign
load" similar to that of the Complainant where tenants who have a




meter and are direct utility customers find that utility service
for other tenants or for the landlord is being billed through their
meter. Protracted disputes have occurred when the tenant is
unwilling to pay for service to others or is unable to gain
reimbursement from the other tenants or when the utility is unable
to convince the landlord to alter the wiring or piping in the
facility to eliminate the foreign load.

It is clear that under Section 1529.1, only individually
metered units may be billed directly to a tenant and that, upon
documenting a foreign load problem as described above, a utility
must bill the service to the landlord. In the instant proceeding,
there is no dispute as to the fact that the Complainant’s meter
records the air conditioning load for all the tenants and not just
the Complainant. As such, under Section 1529.1, the service may be

charged to the landlord since it is no longer relevant or
problematic that the wutility cannot remove the foreign load

directly. Moreover, no notice to the landlord is technically
required as Section 1529.1 makes it the landlord’s duty to have
utility service in his or her name whenevér the unit is not
individually metered.

In our opinion, it is clear that the record before us is
adequate to determine that foreign load exists as a matter of fact
and that the utility service should be placed in the landlord’s
name as a matter of law. However, it is also clear that the record
does not adegquately indicate what portion of the arrearage, if any,
is the responsibility of the Complainant. Accordingly, we will
remand this proceeding to the Office of Adminiétxative Law Judge
solely for a determination of the responsibility for the
arrearages, if any; THEREFORE,

IT I8 ORDERED:
‘ 1. That the Initial Decision of the Administrative Law Judge
in the above captioned proceeding be, and is hereby, remanded to
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the Office of Administrative Law Judge for consideration of the
issues as discussed in the body of this Opinion and Order and the
issuance of an Initial Decision Upon Remand.

2. That the Respondent be, and is hereby, directed to place
the service to each of the apartments in the Complainant’s building
in the name of the Complainant’s landlord and owner of the
apartment building, Mr. Harold E. Haffner, 2723 Beechwood Blvd.,
bPittsburgh, PA 15217, wuntil such time as each tenant is
individually metered and is responsible only for electric service
to their individual apartment.

3. That the Complainant‘’s landlord, Mr. Harold E. Haffner,
2723 Beechwood Blvd., Pittsburgh, PA 15217, be served a copy of
this Opinion and Order.

BY THE COMMISSION,

Secretary
(Seal)
ORDER ADOPTED: June 30, 1994
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BEFORE THE |
PENNSYLVANIA PUBLIC UTILITY COMMISSION

R & B Ready, Inc. |
; Docket No.

N C=00946080

¥ BF Fv mb

Peoples Natural Gas Company

INITTIAT, DECISTON

Before
‘Larry Gesoff
Administrative lLaw Judge
History of the Proceeding
R & B Reddy, Inc. ("R & B" or “Complainant") owns a
building which has & restaurant/pizza shop on the first fleor and
two apartments on the secoend floor. Peoples Natural ‘Gas Company
' Paanl agh o < TRespondantir) rofundad to twe praviouc
restanrant/pizza shop tenants of R & B monies the commerc‘:ial
tenants had paid for gas service, ’switched gas service into R & B’s
name retroactively and back-billed R & B for gas used. R & B asks
the Commission to direct Peoples to credit it for the amounts the
tenants paid. Peoples filed an Answer alleging that it is proper
to charge Complainant because under Section 1529.1 of the Public

Utilily Code, 66 Pa. C.S. §1529.1, The owner of a multi-tamily,

- single~metered dwelling is responsible for the payment of utility

sorvisss commencing on o atter Septelicl i, 1995,
Complainant asserts that Peoples’s actions were improper,
that Section 1529.1 does not apply because gas at 400 Market Street

is used predominantly for commercial purposes, and that Peocples
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interpreted  dection 1525.31 tu yel a sswund Clhance Lo cullect
delinguent bills. I hold (1) that Peoplcs’ actions were proper,
(2) that Section 1529.1 applies where residential dwelling units
are in a bullding regardless of the existence of a commercial
tenant in the same building and regardless of how much gas the
commercial tenant consumes and (3) that Peoples did not use Section
1529.1 as' a collection device.

R & B filed its Complaint against Peoples on August 3,
1894. The Commission held a heating on Octeober 25, 1994. Joseph

J. Chester, Esquire, represented Complainant and Horace P. Payne,

'Jr., Esquire, represented Respondent. Raghunatha Reddy testified

ori behalf of Cbmp"la'ihr—in‘f and aprnasred  Pus asxhibits. Sylvia
Werner, Peoples’ customer accounting supervisor, testified on
behalf of Respondent and sponsored one exhibit. The record in this
proceeding consists of three exhibits and a 60 page transeription
of the notes of testimony. |

The parties present two issues to consider. Section
1529.1 is part of Subchapter B of Chapter 15 of the Public Utility
Code. 66 Pa. 0O.8. §1821, ot soq. Subchapter B concernc the
discontinuance of service to leased premises. The two issues
follow:

(a) Dues Subsecllon B O Chnapter 15 of the

Public Utility Code., GG Pa. ©.8. §51521-1833,

apply to the building at 400 Market Street

because it contains residential dwelling

units, or is it inapplicable because the

building also contains commercial units and

because the vast majority of gas consumed in

the building is for commercial purposes?
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(by If Subsection B applies, was it proper
for Peovles. under Section 1529.1. to refund
gae payment moniecs to the commercial tenants
and bill Complainant for those monies?

¥indings of Kact
1. Raghunatha Reddy has worked for Mellon Bank for
cightecn Yearo and is Dresident of R & DB. lis cousin is a 49
percent partner in R & B. Tr. 4.
2. In 1990, R & B purchased the building located at 400
Marhel Stresl, Bligsabelll, Penusylvaiida 15037. The bulldlng naes a
ieStaurant/piZza shop on the first floor and two apartment units on
ﬁha second floor, a one bedroom apartment and an efficiency
xépartmenti Peoples’ gas service enters the building via one line.
"G;‘-‘asﬁ ie need +n npswats +he wakar hosator, which haate wator fox tho
‘three leased areas, and the furnace, which heats the three leased
areas. The restaurant/pizza shop, which uses gas fér its pizza
éven,and a range, controls the furnace thermostat. Tr. 5-6, 15.
3. In 1990, R & D cpenad an account with Respondeut. for
‘gas service because it operated the restaurant/pizza shop for a
qcupie of months. R & B closed the account, paid in full, because
it leased the building and made tenants responsible for gas
service. Tr. 7-9; Complainant’s Ex. 1.
4. R & B reduced the rent the commercial tenant pays
éer the building al 400 Murkel Slreet from $LOUU WONTRlY tO $65U
because the’commercial tenant is responsible for paying for hot

water and heat for the entire buil&ing~ Tr. 9-10.
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§. June Volpe began service at 400 Market Street in her
name op July 14, 1993 and, as of September 1, 1993, the commercial
account at 400 Market Streeéet was in her name. Tr. 14, 23. |

6. When Peoples finaled Ms. Volpe’s account, it applied
her security deposit against the balance, leaving an ocutstanding
‘balance of $166.17 which she paid. Tr. 57.

7. On November 19, 1993, Elizabeth Michaels, also known
as Elizabeth Bucy, took service in her name at 400 Market Street.
Tr. 24%25.

B. On or about July 12, 1994, Elizabeth Michaels, the
owner of the restaurant/pizza shep at 400 Market Street and the
ratepayer of record, telephoned Peoples and réquested a turn off of
the gas service. She indicated that two upstairs tenants would be
affected, and Peoples teld her that the service would continue in
her name because of the shared meter. Ms. Michaels said that the
building was in Mr. Reddy’s name, and Pecples told her that it
would contact Mr. Reddy and correct her bill., Tr. 19-20.

9, On July 12, 1994, Respondent sent Raghunatha Reddy
a letter indicating that his tenant advised Respondent that the das
meter at 400 Market Street, Elizabeth, Pennsylvania, services two
dpartments and ope business, and that a recently passed act
requires any gas meter servicing more than one dwelling to be
billed to the landlord. The letter alsé advises that because
Elizabeth Michaels has been billed for gas usage at this propérty

since November 19, 1993, Respondent will place the service in
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Mr. Reddy’s name as of that date. Tr. 9~10, 14, 20-21;

Complainant’s Ex. 2.

10. on July 15, 1994, after receiving the July 12
letter, Mr. Reddy called Respondent, told it that R & B owns the
building, verified that one gas meter served the restaurant/pizza
shop and two tenants, and indicated that Respondent’s lease made

the tenant responsible for the gas bill and that Respondent should

not return monies to6 the tenant. Tr. 10, 21.

11. On July 15, 1994, Peoples spoke with counsel for

Complainant who indicated that he believed R & B owned the

building, not Mr. Reddy. Peoples verified with the lecal tax

authority that R & B owns the property. Tr. 22.

12. When Peoples realized it should have billed R & B,

it corrected Ms. Michael’s billing back to November 19, 1993. As

-a result, Peoples credited her account in the amount of $1,690.60,

$759.28 of which was her security deposit plus interest. The
remainder represents payments she made. Tr. 25, 30-31.

i3. Peoples prorated Ms. Volpe’s bill from September 1,
1993 to November 9, 1993, the date she moved ftom 400 Market
Street. 2as a result, Peoples credited Ms. Volpe’s account in the
amount of $712.08, $688.50 of which was her security deposit plus
interest. The remainder represents payments she made. Tr. 24, 30-
31, 33.

14. Peoples published notice of the enactment of Act 54

in the newspaper and in a bill insert. Neither Mr. Reddy nor R & B
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received the bill insert because neither were Peoples customers of
record at the time. Tr. 31=-32.

15. As a result of Act 54, Peoples billed R & B
$5,659.77 for two accounts. One account is Ms. Volpe’s; it is a
final bill for $712.08 for service from September 1 to Navember 9,
1993. The second account is Ms. Michaels’; it is an active account
which starts on November 13, 1993, and had a balance of S4,947.69
as of October 14, 1994. Tr. 18; Peoples Ex. A.

16. Complainant 1is a commercial customer because

Peoples’s tariff provides that multi-tenant accounts with one gas

meter are charged commercial rates. Tr. 36-37.

17. Elizabeth Michaels returned to R & B $282 of the

money Peoples refunded to her. R & B sought to collect $5,000 to

$6,000 from her via small claims court. This amount represents

rent, which she had not paid for the lastyﬁhree months of her
lease, and natural gas use. Small claims court rendered a judgment

of about $940 in faver of R & B. R & B appealed the judgement.

. The appeal will be heard in January 1995. Tr. 52-54.

18. R & B pursued a claim against Ms. Volpe in small
claims court for rent and natural gas use. It received a judgment
because she did not appear, but Ms. Volpe moved to New York and
Mr. Reddy is not sure if R & B will collect on the judgement. Tr.
54,




¥

- ' '

SEP. 25 1906 10:cZAll  PUC (Sec Bureauy  Hbg, Pa. 17105 NO. 1939 P 8

Discussion

The issues set forth above are repeated here and
disc¢ussed in order.

(a) Does subsection B of Chapter 15 of the

Public Utility Code, 66 Pa. C.5. §§1521-1533,

apply to the building at 400 Market Street

because it contains residential dwelling

units, or is it inapplicable because the

building also contains commercial units and

because the vast majority of gas consumed in

the building is for commercial purposes?

Subchapter B applies here because the building at 400
Market Street contains one or more dwelling units occupied by one
or more tenants. This conclusion stems from the obvious purpose of
Subchapter B: to protect tenants from termination of their utility
service if a landlord does not pay for the service. ~This purpose
is clear from the following summary of the sections of Subchapter
B.

Subchapter B (Discontinuance of Service to Leased
Premises) is contained within Chapter 15 of the Public Utility
Code, 66 Pa. C.S. §1501, et seq. When first enacted, Subchapter B
consisted of Sections 1521 to 1532, enacted by Act 1978, Nov. 26,
P.L. 1225, No. 297, §1. Section 1533 was added by Act 1979, July
20, P.L. + No. 57, §1. Section 1529.1 was added by aAct 1993,
July 2, P.L. 379, No. 54, §2. A brief summary of Subchapter B is
neceésary to understand how it applies here.

Section 1521 defines “landlord ratepayer," "residential
building" and "tenant" as follows:

“Landlord ratepayer." One or more individuals
or an organization listed on a gas, electric,
steam, sewage or water utility’s records as

5
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the party responsible for payment of the gas,
electric, =steam, sewage or water service
provided to one or more residential units of a
residential building or mobile home park of
which building or mobile home park the party
is not the sole occupant. In the event the
landlord ratepayer is not the party to a lease
between the landlord ratepayer‘and the tenant,
the term also includes the individual or
organization to whom the tenant mekes rental
payments pursuant to & rental arrangement.

“Residential building.® A building containing
one or more dwelling units occupied by one or
more tenants. The term does not include
nursing homes, hotels and motels or any
dwelling of which the landlord ratepayer is
the only resident.

- UWfenant." Any person or group of persons who
are contractually obligated to make rental
payments to the landlord ratepayer pursuant to
a rental arrangement, including, but not
limited to, an oral or written lease with the
landlord ratepayer for a dwelling unit in a
residential building or mobile home park which
is provided gas, electrlc, steam, sewer or
water as an included service under the rental
agreement and who are not the ratepayers of
the utility which supplied the gas, electric,
steam, sewer or water service.

Section 1522 (Applicability of subchapter) makes the Subchapter
applicable to public utilities. Section 1523 (Notices before
service to landlord terminated) requires notices before service to

a landlord rateéepayer can be terminated. Section 1524 (Request to

landlord to identify tenants) reguires a landlord ratepayer to
provide the utility with the names and addresses of affected
tenants if the utility proposes to terminate service. Sections
1525 (Delivery and contents of termination notice to landlord) and
1526 (Delivery and contents of first termination notice to tenants)

provide the details of a Section 1523 notice. Section 1527 (Right
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i'::if tenants to continued service) provides how affected tenants can
Kapply’ to ‘have service continued or resumed before or after a
utility terminated sexrvice for nonpayment of charges by a landlord
tenant. Section 1528 (Delivery and contents of subsequent
termination notice to tenants) tells a utility how to send Section
1527 notices. Section 1529 (Right of tenant to recover payments)
gives a tenant making a payment to a utility on account of
nonpayment by a landlord ratepayer the right to recover the amount.
Section 1529.-41 (Duty of owners of rental property) requires the
owner of a residential building with one or more dwelling units not
individually metered to notify each public utility from whom
service is received of the ownership and that the prémises served
are used for rental purposes, requires the public utility to list
the account in the name of the owner when the notice is received
and makes the owner reésponsible for payment of Ehe utility servide,
even if the owner did not give the public utility the required
notice. Section 1530 (Waiver of subchapter prohibited) makes void
and unenforceable any waiver of a tenant'é rights under Subchapter
B.  Section 1531 (Retaliation by landlord prohibited) makes it
unlawful for a landlord ratepayer to threaten or take reprisals
against a tenant for exercising rights under Sections 1527 or 1529.
Section 1532 (Penalties) provides for penalties if a landlord
ratepayer violates Section 1524 (relating to request to landlerd to
identify tenants) or removes, interferes or tampers with a Section
1526 notice. Finally, Section 1533 (Petition to appoint receiver)

allows a public utility, under certain circumstances, to petition
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- the applicable court of common pleas to appoint a receiver to
collect rent payments from the tenants and apply the payments to
overdue and subsequent wutility bills. The applicability of
Subchapter B to the facts of this case is further demonstrated
because R & B, the building at 400 Harket Street and the

residential tenants fall within the &efinifions in Section 152i.
| R & B is a "landlord ratepayer” because it is listed on
Peoples’ records as responsible for the payment of gas service
- provided to two residential units in a residential building.
R & B's building is a "residential building" because it contains
two dwelling units oceupied by two tenants. The tenants in R & B’s
residential building are "tenants" because they are obligated to
.make rental payments to R & B for a dwelling unit in a residential
building which is provided gas as an included service under the
rental agreement and beqause they are not Peoples’ ratepayers.
These definitions make it clear that Subchapter B applies here even
though it neither addresses nor ’applies to commercial tenants, and
aven t‘noggh it does not address a building with commercial and
residential tenants. Subchapter B applies even with the existence
of a commercial tenant because one gas meter serves the building at
400 Market Street and because residential tenants accupy the
building.: Because of this, it does not matter that the
restauran?)pizza shop uses much more gas than the residential
tenants. Accordingly, I will not discuss R & B’s argument on this
point. Heowever, I shall examine the consequences of R & Bfs

position..

10
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:If Sﬁbchapter B does not apply here, residential tenants
in bnil‘a:'iﬁgsv which also contain commercial tenants will not be
protected. from the loss of utility service when a landlord
ratepayer does not pay for utility service. This interpretation
of Subchapter B would negate the very protection it creates, an
absurd res‘ult which the legislature did not intend when it enacted
’Subchapter'sﬁ See Section 1922 of the Statutory Construction Act,
1 Pa. C.5..8§1922 (Presumptions in ascertaining legislative intent).

Because Subchapter B applies here, it is necessary to
address tﬁe second issue in this proceeding.

(b) If Subsection B applies, was it proper
for Peoples, under Section 1529.1, to refund
gas payment monies to the commercial tenants
and bill Complainant for those monies?

Section 1529.1 reads as follows:
§ 1529.1 Duties of cwners of rental*propefty

(a) HNotice to public utility.--It is the duty
of every owner of a residential building or
mobile home park which contains one or more
dwelling units, not individually metered, to
notify each public utility from whom utility
service is received of their ownership and the
fact that the premises served are used for
rental purposes.

i(b) History of account.--Upon receipt of the
notice provided in this section, if the mobile
home park or residential building contains one
or more dwelling units not individually
metered, an affected public wutility shall
forthwith list the account for the premises in
question in the name of the owner, and the
owner shall thereafter be responsible for the
payment for the utility services rendered
thereunto. In the case of individually
metered dwelling units, unless notified to the
contrary by the tenant or an authorized
representative, an affected public utility
shall list the account for the premises in

11
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question in the name of the owner, and the
owner shall be responsible for the payment for
utility services to the premises.

(6) Failure to give notice.--Any owner of a
residential building or mobile home park
failing to notify affected public utilities as
required by this section shall nonetheless be
responsible for payment of the utility
services as if the required notice had been
diven.

Section 1529.1 requires the owners of residential buildings with
dQwelling units not individually metered to notify utilities of the

situation and requires the utilities to make them Ilandlord

_ ratepayers under Subchapter B.

Peoples had to refund the monies it collected from the
commercial tenants and had to bill R & B for those amounts.
Section 1529.i(ic) makes the owner of a residential building
responsible for the payment of utility services even 1f the owner
fails to notify the utility, pursuant to SECtiAon 1529.1(a), of the
existence of a building with one or more dwelling units served by
one meter. When Ms. Michaels informed Peoples that R & B owned the.
building at 400 Market Street, R & B became the billing responsible
party back to September 1, 1993, the effective date of Section
1529.1. ‘1Subc'hapt;er B required Peoples ﬁo bill R & B for the gas
used since that time. Peoples had to refund the monies it received
trom Ms. Volpe and Ms. Michaels because it had no right to then.

I address next Complainant’s assertions that Peoples
should have notified Complainant about the enactment of Section

1529.1, and that Peoples used Section 1529.1 to obtain a second

12
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. Chance to collect on delinguent accounts. I address the issue of
notice first.

R & B’s objection to not being notified has no merit
- because Section 1529.1 requires Ilandlord ratepayers to give
vtkilities ﬂcticé, het the oth‘e:.; way around. Even so, Peoples used
newspaper and bill inserts to notify Ms. Michaels, and other
biliing responsible customers, of the provisions of Section 1529.1.
Peoples reasonably believed that Ms. Michaels owned the building at
400 Market Street because she operated the restaurant/pizza shop
there. Peoples could not be expected to assume that R & B owned
the building just because it was the billing responsible customer
for a short period four years ago. R & B noted that Peoples sent
its July 12 letter (Exhibit 2) before the effective déte of its

tariff implementing Section 1529.1. This was not improper,

update Peoples’ files in advance of the effectiveness of its
tariff. I address next whether Peoples misused Section 1529.1 to
collect delinguent accounts.
I find that Peoples did not use Section 1529.1 or
Subchapter B to collect money from delinquent accounts. As noted
above, Peoples had to bill R & B and had to refund the monies to
Ms. Volpe and Ms. Michaels, the commercial tenants. This does hot
| ¢reate a windfall for them as Complainant asserts. Ms. Volpe and

: Ms. Michaels still owe Complainant money for the gas for which
L

R & B is now obligated to pay Peocples. R & B might not be able to
satisfy its judgment against Ms, Volpe and Ms. Michaels, but this

13
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I ‘ however. Although unartfully written, the letter was an attempt to
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- is not because Peoples’ actions were improper. It is because
"st Volpe moved to New York and because Ms. Michaels might not have
sufficient funds to,satisfy the judgement. Peoples applied Section
: 1529.1 correctly. It did not use it to collect a delinguency.
Nothing in the record suggests such an intent on Peoples’ behalf.

This Complaint should be dismissed.

i. The Commission has jurisdiction over the parties to

and the subject matter of this proceeding.

2. Sections 1521-1533 of the Public Utility Code, 66
Pa. C.S. §§1521-1533, apply to the owner of a building containing
otie or more dwelling units eccupied by one or more tenants, even if
the building alse contains a commercial tenant and even if the
conmmexcial tenant consumes the vast majority of the gas consumed at
‘the premises.

3. It was proper for Peoples to refund monies collected
by it from MS.VVclpe,and<Ms‘ Michaels, the commercial tenants, for
‘gas used at 400 Market Street back tg September 1, 1993, and to
‘bill the owner of the building at 400 Market Street retroactively
to September 1, 1993, the effective date of Section 1529.1 of the
Public Utility Code, 66 Pa. C.S. §1529.1.

14
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ORDER
THEREFORE ;
IT IS ORDERED:

1. That the Complaint of R & B Reddy, Incorporated

S E T s e e R e T R e e

against Peoples Natural Gas Company at Docket No. C-00946080 is
dismissed.

2. That the docket in this proceeding be marked
closed. |

Date: December 9, 1594 a 2 M

LARRY GESOFF
Administrative Law Judge
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" This is to advise you that an Opinion and Order has been

CON. .IONWEALTH OF PENNSYL\ NIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
P.0. BOX 3265, HARRISBURG, PA 17105-3265 TAg

: INREPLY PLEASE

May 26, 1995 C-00946080

wu

R & B REDDY INC
(RAGHUNATHA REDDY)

518 CLAIR DRIVE

UPPER ST CLAIR PA 15241

o

DOCUMENT
R & B Reddy, Inc. FOLDER'
The Peoples Nat-:\;.ral Gas Company |

T6 Whom It May Concern:

adopted by the Commission in Public Meeting on May 25, 1995 in the
above entitled proceeding.

A An Opinion and Order has been enclosed for your records.

Very truly yours,

dohn G. Alford
Secretary

Enclosure »
Certified Mail
JEP

MARGARET H PETERS ESQUIRE

THE PEOPLES NATURAL GAS COMPANY
625 LIBERTY AVENUE

PITTSBURGH PA 15222-3197




PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held May 25, 1995

C‘Om‘IﬁiSS’iOnerS’ Present: @ @ E{\ F?E (Q

John M. Quain, Chairman i

Lisa Crutchfield, Vlce—Chalrman B JUN 02 1995
John Hanger,; Statement attached

David W. Rolka, Dissenting - Statement attached

Robert K. Bloon

R & B Reddy, Inc. C=00946080
V.
Peoples Natural Gas Company

OPINION AND ORDER [)()(:LJDQEEPQ'Y
BY THE COMMISSION: F O L D E R .

Before us for consideration are the Exceptions filed
to the Initial Decision of Administrative Law Judge ("ALJ") Larry

Gesoff issued on December 22, 1994.

History of the Proceedings

On August 3, 1994, R & B Reddy, Inc. ("Complainant" or
"R & B "y filed a complairnt against Peoples Natural Gas Company
(YPeoples") alleying that Peoples had (1) improperly refunded
nonies to the commercial tenants that had paid for gas service,
(2) switched gas service into Complainant’s name retroactively
and (3) back=billed Complainant for gas used.

On August 23, 1994, Peoples filed an Answer and Motion
to Dismiss.

‘ A hearing was held before ALJ Gesoff on October 25,
1994. The record consists of 60 pages of transcript and
three exhibits.




No briefs were filed in this proceeding. The Initial
Decision of ALJ Gesoff was issted on December 22, 1994. Excep-
tions were filed on January 10, 1995 by the Law Bureau. Peoples
filed its Reply Exceptions on January 23, 1995.

Findings of Fact

The ALJ made the following Findings of Fact which we
adopt in the disposition of this complaint proceeding:

1. Raghunatha Reddy has worked for Mellon
Bank for eighteen years and is President
of R & B. His cousin is a 49 percent
partner in R & B. Tr. 4.

2. In 1990, R & B purchased the building
located at 400 Market Street, Elizabeth,
Pennsylvania 15037. The building has a
restaurant/pizza shop on the first floor
and two apartment units on the second
floor, a one bedroom apartment .and an
efficiency apartment. Peoples’ gas
service enters the building via
one line. Gas is used to operate the
water heater, which heats water for the
three leased areas,; and the furnace,
which heats the three leased areas. The
restaurant/pizza shop, which uses gas
for its pizza oven and a range, controls
the furnace thermostat. Tr. 5-6, 15.

3. In 1990, R & B opened an account with
Respondent for gas service because it
operated the restaurant/pizza shop for a
couple of months. R & B closed the
account, paid in full, ‘because it leased
the building and made tenants respon=-
sible for gas service. Tr. 7-9;
Complainant’s Ex. 1.

4. R & B reduced the rent the commercial
tenant pays for the building at
400 Market Street from $1000 monthly to
$650 because the commercial tenant is
responsible for paying for hot water and
heat for the entire building. Tr. 9-10.




10.

June Volpe began service at 400 Market
street in her nane on July 14, 1993 and,
as of September 1, 1993, the coémmercial
at 400 Market Street was in her name.
Tr. 14, 23.

When Peoples finaled {sic] Ms.
Volpe’s account, it applied her
security deposit against the
balance, leaving an outstanding
balance of $166.17 which she paid.
Tr. 57.

On November 19, 1993, Elizabeth

Michaels, also known as Elizabeth Bucy,

took service in her name at 400 Market
Street. Tr. 24=25.

On or about July 12, 1994, Elizabeth
Michaels, the owner of the restaurant/
pizza shop at 400 Market Street and the
ratepayer of record, telephoned Peoples
and requested a turn off of the gas
service. She indicated that two up-
stairs tenants would be affected, and
Peoples told her that the service would
continue in her name because of the
shared meter. Ms. Michaels said that
the building was in Mr. Reddy‘’s name,
and Peoples told her that it would
contact Mr. Reddy and correct her bill.
Tr. 19=20.

By letter dated July 12, 1994, Respon-
dent indicated Raghunatha Reddy that

Ms. Michaels advised Respondent that the
gas meter at 400 Market Street, Eliza-
beth, Pennsylvania, services two apart-
ments and one business, and that a
recently passed act requires any gas
neter servicing more than one dwelling
to be billed to the landlord. The
letter also advises that because
Elizabeth Michaels has been billed for
gas usage at this property since
November 19, 1993, Respondent will place
the service in Mr. Reddy’s name as of
that date. Tr. 9=10, 14, 20-21:
Complainant’s Ex. 2.

On July 15, 1994, after receiving the
July 12 letter, Mr. Reddy called

-3 -




11.

12.

13.

14.

15.

Peoples, told it that R & B owns the
building, verified that one gas meter
served the restaurant/pizza shop and
two tenants, and indicated that the
lease made the tenant responsible for
the gas bill and that Peoples should not
return monies to the tenant. Tr. 10,

21 -

on July 15, 1994, Peoples spoke with
counsel for Complainant who indicated
that he believed R & B owned the build-
ing, not Mr. Reddy. Peoples verified
with the local tax authority that R & B
owns the property. Tr. 22.

When Peoples realized it should have
billed R & B, it corrected Ms. Michael’s
billing back to November 19, 1993. Aas a
result, Peoples credited her account in
the amount of $1,690.60, $759.28 of
which was her security deposit plus
interest. The remainder represents
payments she made. Tr. 25, 30-31.

Peoples prorated Ms. Volpe’s bill from
September 1, 1993 to November 9, 1993,
the date she moved from 400 Market
Street. As a result, Peoples credited
Ms. Volpe’s account in the amount of
$712.08, $688.50 of which was her
security deposit plus interest. The
remainder represents payments she made.
Tr. 24, 3031, 33.

Peoples published notice of the enact-
ment of Act 54 in the newspaper and in a
bill insert. Neither Mr. Reddy nor

R & B received the bill insert because
neither were Peoples customers of record
at the time.

As a result of Act 54, Peoples billed
R & B $5,659.77 for two accounts.

One account is Ms. Volpe’s; it is a
final bill for $712.08 for service from
September 1 to November 9, 1993. The
second account is Ms. Michaels?; it is
an active account which starts on
November 19, 1993, and had a balance of
$4,947.69 as of October 14, 1994.

Ty. 18; Peoples Ex. A.
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16. Complainant is a commercial customer
because Peoples’s tariff provides that
multi-tenant accounts with one gas meter
are charged commercial rates. Tr. 36-
37.

17. Elizabeth Michaels returned to R & B
$282 of the money Peoples refunded to
her. R & B sought to collect $5,000 to
$6,000 from her via small claims court.
This amount represents rent, which she
had not paid for the last three months
of her lease, and natural gas use.
Small claims court rendered a judgment
of about $940 in favor of R & B. R & B
appealed the judgement. The appeal will
be heard in January 1995. Tr. 52-54.

18. R & B pursued a claim against Ms. Volpe
in small claims court for rent and
natural gas use. It received a judgment
because she did not appear, but
Ms. Volpe moved to New York and
Mr. Reddy is not sure if R & B will
collect on the judgement. Tr. 54.

19. The accounts of both Volpe and Michaels
were both delinquent when clased.

Tr. 57.

(Initial Decision, pp. 3-6)
Discussion

R & B owns the building at 400 Market Street which has
a restaurant/pizza shop on the first floor and two apartments on
the second floor. Peoples refunded to two previous restsurant/
pizza shop tenants of R & B monies the commercial tenants had
paid for gas service switched gas service into R & B’s name
retroactively and back-billed R & B for gas used. R & B asks the
Commission to direct Peoples to credit it for the amounts the
tenants paid. Peoples filed an Answer alleging that it is proper
to charge Complainant because under Section 1529.1 of the Public
Utility Code, 66 Pa. C.S. §1529.1, the owner of a multi-family,




single-metered dwelling is responsible for the payment of utility
services commencing on or after September 1, 1993.

Complainant asserts that Peoples’s actions were im-—
proper, that Section 1529.1 does not apply because gas at
400 Market Street is used predominantly for commercial purposes,
and that Peoples interpreted Section 1529.1 to Ret a
second chance to collect delingquent bills.

The ALJ ruled that (1) Peoples’ actions were proper,
(2) Section 1529.1 applies where residential dwelling units are
in a building regardless of the existence of a commercial tenant
in the same building and regardless of how much gas the com-
mercial tenant consumes and (3) Peoples did not use Sec-
tion 1529.1 as a collection device. The issues in the present
proceeding concern 66 Pa. C.S. §1521 et seq. which is Sub-~
chapter B of Chapter 15 of the Public Utility Code.

Specifically, Subchapter B concerns the discontinuance
of service to leased premises. The parties present two issues
to consider which will be addressed separately.

(1) Does Subsection B of Chapter 15 of the
Public Utility Code, 66 Pa. C.S. §§1521~
1533, apply to the building at 400 Market
Street because it contains residential dwell-
ing units, or is it inapplicable because the
building also contains commercial units and
because the vast majority of gas consumed in
the building is for commercial purposes?

Subchapter B applies here because the building at
400 Market Street contains one or more dwelling units occupied by
one or more tenants. This conclusion stems from the obvious pur-
pose of Subchapter B: to protect tenants from termination of
their utility service if a landlord does not pay for the service.




This purpose is clear from the following summary of the sections
of Subchapter B.

Subchapter B (Discontinuance of Service to Leased
Premises) is contained within Chapter 15 of the Public Utility
Code, 66 Pa. C.S. §1501, et seq. When first enacted, Sub-
chapter B consisted of Sections 1521 to 1532, enacted by
Act 1978, Nov. 26, P.L. 1245, No. 297, §1. Section 1533 was
added by Act 1979, July 20, P.L. — .+ No. 57, §1. Sec-
tion 1529.1 was added by Act 1993, July 2, P.L. 379, No. 54,
§2. A brief summary of Subchapter B is necessary to understand
how it is applicable in the present proceeding.

 Section 1521 defines "landlord ratepayer," "residential
building" and "tenant" as follows:

“Landlord ratepayer." One or more individuals
Or an organization listed on a gas,.electric,
steam, sewage or water utility’s records as
the party responsible for payment of the gas,
electric, steam, sewage or water service pro-
vided to one or more reésidential units of a
residential building or mobile home park of
which building or mobile home park the party
is not the sole occupant. In the event the
landlord ratepayer is not the party to a
lease between the landlord ratepayer and the
tenant, the term also includes the individual
or organization to whom the tenant makes
rental payments pursuant to a rental
arrangement.

"Residential building." A building containing
one or more dwelling units occupied by one or
more tenants. The term does not include
nursing homes, hotels and motels or any
dwelling of which the landlord ratepayer is
the only resident.

"Tenant." Any person or group of persuns who
are contractually obligated to make rental
payments to the landlord ratepayer pursuant
t6 a rental arrangement, including, but not
limited to, an oral or written lease with the
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landlord ratepayer for a dwelling unit in a
residential building or mobile home park
which is provided gas, electric, steam, sewer
or water as an included service under the
rental agreement and who are not the rate-
payers of the utility which supplied the gas,
electric, steam, sewer or water service.

Section 1522 (Applicability of subchapter) makes the
Subchapter applicable to public utilities. Section 1523 (Notices
before service to landlord terminated) requires notices before
service to a landlord ratepayer can be terminated. Section 1524
(Request to landlord to identify tenants) requires a landlord
ratepayer to provide the utility with the names and addresses of
affected tenants if the utility proposes to terminate service.
Sections 1525 (Delivery and contents of termination notice to
landlord) and 1526 (Delivery and contents of first termination
notice to tenants) provide the details of a Section 1523 notice.
Section 1527 (Right of tenants to continued service) provides how
affected tenants can apply to have service continued or resumed

~ before or after a utility terminated service for nonpayment of

charges by a landlord tenant. Section 1528 (Delivery and
contents of subsequent termination notice to tenants) tells a
utility how to send Section 1527 notices. Section 1529 (Right of
tenant to recover payments) gives a tenant making a payment to a
utility on account of nonpayment by a landlord ratepayer the
right to recover the amount. Section 1529.1 (Duty of owners of
rental property) requires the owner of a residential building
with one or more dwelling units not individually metered to
notify @ach public utility from whom service is received of the
ownership and that the premises served are used for rental
purposes, requires the public utility to list the account in the
name of the owner when the notice is received and makes the owner
responsible for payment of the utility service, even if the owner
did not give the public utility the required notice. Sec-

tion 1530 (Waiver of subchapter prohibited) makes void and unen-
forceable any waiver of a tenant’s rights under Subchapter B.

_.8.-
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Section 1531 (Retaliation by landlord prohibited) makes it unlaw-
ful for a landlord ratepayer to threaten or take reprisals
against a tenant for exercising rights under Sections 1527 or
1529.  Section 1532 (Penalties) provides for penalties if a
landlord ratepayer violates Section 1524 (relating to request to
landlord to identify tenants) or removes, interferes or tampers
with a Section 1526 notice. Finally, Section 1533 (Petition to
appoint receiver) allows a public utility, under certain circum-
stances, to petition the applicable court of common pleas to
appoint a receiver to collect rent payments from the tenants and
apply the payments to overdue and subsequent utility bills. The
applicability of Subchapter B to the facts of this case is
further demonstrated because R & B, the building at 400 Market
Street and the residential tenants fall within the definitions in
Section 1521.

Based on the above analysis, the ALJ reached the
following conclusions:

R & B is a "landlord ratepayer" because it is
listed on Peoples’ records as responsible for
the payment of gas service provided to

two residential units in a residential build-
ing. R & B’s building is a "residential
building" because it contains two dwelling
units occupied by two tenants. The tenants
in R & B’s residential building are "tenants"
because they are obligated to make rental
payments to R & B for a dwelling unit in a
residential building which is provided gas as
an included service under the rental agree-~
ment and because they are not Peoples’ rate-
payers. These definitions make it clear that
Subchapter B applies here even though it
neither addresses nor applies to commercial
tenants, and even though it does not address
a building with commercial and residential
tenants. Subchapter B applies even with the
existence of a commercial tenant because
one gas meter serves the building at 400 Mar-
ket Street and because residential tenants
occupy the building. Because of this, it




does not matter that the restaurant/pizza
shop uses much more gas than the residential
tenants.

* % *

If Subchapter B does not apply here, resi-
dential tenants in buildings which also
contain commercial tenants will not be
protected from the loss of utility service
when a landlord ratepayer does not pay for
utility service. This interpretation of
Subchapter B would negate the very protectlon
it creates, an absurd result which the legis~-
lature did not intend when it enacted Sub-
chapter B. See Section 1922 of the Statutory
Construction Act, 1 Pa. C.S. §1922 (Pre-
sumptlcns in ascertalnlng legislative
intent). (Initial Decision, pp. 10-11)

No party has excepted to the ALJ’s determination that
Subchapter B is applicable in the present proceeding. There-
fore, we affirm the ALJ’s ruling that Subchapter B is applicable
to the present proceeding.

Because it has been determined that Subchapter B is
applicable, it is necessary to address the second issue in this
proceeding.

(2) 1If Subsection B applies, was it proper

for Peoples, under Section 1529.1, to refund
gas payment monies to the commercial tenants
and bill Complainant for those monies?

Section 1529.1 reads as follows:

§1529.1 Duties of owners of rental property

(a) Notice to public utility.--It is the duty
of every owner of a residential building or
mobile home park which contains one or more
dwelling units, not individually metered, to
notlfy each public utility from whon utlllty
service is received of their ownership and

-~ 10 -




the fact that the premises served are used
for reéntal purposes.

(b) History of account.--Upon receipt of the
notice provided in this section, if the
mobile home park or residential building
containg one or more dwelling units not
individually metered, an affected public
utility shall forthwith list the account for
the premises in question in the name of the
owner, and the owner shall thereafter be
responsible for the payment for the utility
services rendered thereunto. In the case of
individually metered dwelling units, unless
notified to the contrary by the tenant or an
authorized representative, an affected public
utility shall list the account for the
premises in gquestion in the name of the
owner, and the owner shall be responsible for
the payment for utility services to the
premises.

(¢) Failure to give notice.--Any owner of a
residential building or mobile home park
failing to notify affected public utilities
as required by this section shall nonetheless
be responsible for payment of the utility
services as if the required notice had been
given.

The ALJ determined that Section 1529.1 requires the
owner of residential buildings with dwelling units not indi~-
vidually metered to notify utilities of the situation and
requires the utilities to make them landlord ratepayers under
Subchapter B. (Initial Decision, p. 12)

The ALJ then determined that:

Peoples had to refund the monies it collected
from the commercial tenants and had to bill
R & B for those amounts. Section 1529.1(¢)
makes the owner of a residential building
responsible for the payment of utility
services even if the owner fails to notify
the utility, pursuant to Section 1529.1(a),
of the existence of a building with one or
more dwelling units served by one meter.
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When Ms. Michaels informed Peoples that R & B
owner the building at 400 Market Street,

R & B became the billing responsible party
"back to September 1, 1993, the effective date
of Section 1529.1. Subchapter B required
Peoples to bill R & B for the gas used since
that time. Peoples had to refund the monies
it received from Ms. Volpe and Ms. Michaels
because it had no right to them. (Initial
becision, p. 11)

The Law Bureau excepts to the above finding stating:

++. [Nlo directian is, nr~vided in sec-~

tion 1529.1 as fto tbe recovnpment af monies
previously paid by the tenant for that
accounu. Under the plain language of [Sub=
¢hapter B}, there is ho authority for the
utility to sua sponte issue refunds. (Law
Bureau Exceptions, p. 4)

Furthermore, the Law Bureau asserts that the Legislature, by
inserting Section 1529.1 into Subchapter B, has provided the
tenant with an exclusive remedy for recoupment of money paid in
66 Pa. C.S5. §1529.Y The Legislature thus made it clear that any
claim by the tenant must be collected from the landlord, not from
the utility.

‘Finally, the Law Bureau argues that the ALJ’s con-
struction of Section 1529.1, allowing utilities to refund monies
paid by tenant’s on landlord’s accounts, impermissibly impairs
the obligation of contracts in violation of Article I, Section 10

v The Law Bureau notes that a tenant, in resorting to Section
1529 self-help, is protected form reprisals by the landlord
by 66 Pa. C.S. §1531 which prohibits landlord retaliation,
and establishes civil remedies for the tenant. In the
instant case, the Law Bureau asserts that the commercial
tenants should have used the civil courts to recoup the
monies that were paid on the landlord’s utility account.
{Law Bureau Exceptions, p. 5, fn. 1)
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of the U.S. Constitution and Article I, Section 17 of the Penn=-
sylvania Constitution. (Law Bureau Exceptions, p. 6-7)

In its Reply Exceptions, Peoples asserts that the
applicability of 66 Pa. C.S. §1529 is not dispositive of the
issue of recoupment preszented in the instant case and the Law
Bureau‘s reliance on it is misleading and misplaced. Further,
Peoples contend that the refunding of monies paid by the tenants
on the landlord’s account was not illegal or prejudicial.
Finally, Peoples assert that the proper judicial forum to hear
R&B’s grievance relative to the lease should be in a c¢civil court
and not with the Commission.

1. - Inpairment of Contracts

Article I, Section 10 of the U.S. Constitution provides
that:

No state shall pass any bill of attainder, ex
post facto law or law impairing the obliga-
tion of contracts.

Article I, Section 17 of the Pennsylvania Constitution
provides that:

No ex post facto law, nor any law impairing
the obligation of contracts, or making
irrevocable any grant of special privileges
or immunities, shall be passed.

The Pennsylvania Supreme Court has held that, whenever
possible, interpretations of statutes which would create conflict
with constitutional provisions must be avoided. Commonwealth v.
Hude, 492 Pa. 600, 4215 A. 313 (1980). See also Commonwealth v.
Staley, 476 Pa. 171, 381 A.2d 1280 (1978); Laurence County Foht,
33 Pa. Commonwealth Ct. 379, 381 A.2d 1348 (1978). Moreover,

i e S




under the Pennsylvania Statutory Construction Act, the Legisla—
ture is presumed not to intend to violate the Constitution of the
United States nor the Commonwealth of Pennsylvania. 1 Pa. C.S.
§1922(3). '

The Law Bureau asserts that the ALJ’s interpretation of
Section 1529 1 as granting authority to a utility to refund to a
tenant monies paid on a landlord’s account conflicts with both
the U.S. and Pennsylvania Constitutions. The Law Bureau argues
that Complainant Exhibit No. 1 (lease agreement) established that
the tenants of the pizza shop were given a reduction in rent in
consideration of the fact that the tenant would be responsible
for utility service. See also Tr. 7-10. Therefore, according to
the Law Bureau, Peoples sua sponte refund to the tenants of the
pizza shop impermissibly impairs the obllgatlons of the tenants
as parties to the lease agreement.

The Law Bureau contends that its interpretation that
the Section 1529 remedy is applicable to situations arising under
Section 1529.1 is preferable for two reasons, to wit: (1) it
avoids the present situation where a utility inserted itself into
a private contractual agreement, and (2) it does not conflict
with the provisions of either the U.S. or Pennsylvania Constitu-
tions.

As the Law Bureau stated:

[It’s] interpretation safeguards the integ-
rity of a possible existing private contract
between a landlord and tenant which may
1dent1fy the party responsible for making
utility service payments. The contract thus
would be preserved so that any adjudication
of the rights and responsibilities of each of
the parties to the contract could then be
undertaken in court. (Law Bureau Exceptions,
p. 7)
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on céﬁsideration of the Law Bureau’s EXCeptioﬁs, we
shall deny themn. The Law Bureau’s reliance on Section 1529 as
an exclusive statutory remedy is misplaced. Initially we observe
that the statutory scheme of Section 1529.1 is in furtherance of
the protection of the rights of tenants of multi-occupied
properties to continued utility service in the event of owner
default. Consequently, the Law Bureau’s position which champions
the rights of the landlord, or other person/fentity to whom lease
payménts are due, does not advocate for the class of persons the

statute seeks to protect.

Also, Section 1529, which preceded the enactment of Section
1529.1, is placed after a sequence of events which outline a
logical series of conditions precedent to guaranteed continuity
of service in the event of landlord/owner default. See Section
1523 - Notices before service to landlord terminated; Section
1524 -~ Request to landlord to identify tenants; Section 1525 -
Delivery and contents of termination notice to landlord; Section
1526 - Delivery and contents of first termination notice to
tenants; Section 1527 - Right of tenants to continued service;
Section 1528 - Delivery and contents of subsequent termination

notice to tenants.

We find particularly instructive the steps to be taken
pursuant to Section 1527. Here, the tenants may apply for

continuation or resumption of service for the nonpayment of
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charges by the landlord/owner. See 66 Pa. C.S. § 1527(a). Also,
when the tenants pay such charges service is to be resumed and
termination averted. See Section 1527(b). And, under subsection
(¢), when the utility receives payment from the tenants on behalf
of the landlord/owner who is liable, the landlord/owner is
notified and otherwise apprised of the amount credited on its

behalf by the particular tenant.?

On the basis of the foregoing, wéfccnclude that the
right of set off established in Section 1529 and alleged by the
Law Bureau to be an exclusive remedy in this matter, is a
reasonable interpretation, though misplaced as an exclusive

T e

remedy for implementation of Section 1529.1.

On consideration of the overall statutory scheme, we
coniclude that the Law Bureau’s interpretation would be
inccnsistent with the clear intent of Section 1529.1(b). This
provisibn»states that "[u]pon receipt of notice... an affected
public utility shall forthwith list the account for the premises

in guestion in the name of the owner, and the owner shall

thereafter be responsible for the pavment for the pavment for the

utility services rendered thereunto." (Emphasis added) This

language, though perhaps harsh to the landlord/owner, leaves

¥ Also, in subsection ¢ there is an express directive to the
utility to refund amounts to the tenants where there is a failure
to satisfy the requirements of subsection b, or where the tenants
elect to voluntarily terminate service.




little doubt that it is the intention of the General Assenbly to
place the burden of payment for utility service in master metered
circumstances on the property owner. Under the Law Bureau’s
interpretation, the burden of payment and subseguent
reimbursement through collection would shift from the
landlord/owner to the tenant. The right of recovery through set
off is more speculative than the direct reimbursement from the

utility.

The issue of impairment of contract as suggested by the

Law Bureau lacks merit. The Court in Suburban Water Company V.

changes in rates are not an impairment of the obligation of
contract. Law Bureau has presented no authority where the
impairment of contract related to other changes in conditions

under which a utility may be providing service.

Alse, we note that the Commonwealth Court in Crown

Anerican Corp. v. Pa. P.U.C., 76 Pa. Commonwealth Ct., 305, 463

A.2d 1257 (1983) affirmed this Commission finding that a rule
prohibiting the master metering of electricity at new multi-

tenant commercial locations was held a legitimate exercise of the

state’s police power. No impairment of contract was found to

exist.




Finally, we hasten to add that Peoples’ actions were
consistent with the procedure to be followed when a utility
improperly bills a.customer - i.e., refund the money to the
customer. However, in the present proceeding the "customer"
consumed the gas but Act 54 reguired someone else be responsible

for the bill.

While we find that Peoples’ actions were not improper
we would offer the following observations. Peoples could have
avoided the instant Complaint and corresponding time and monies

associated with defending its actions.

Peoples found itself in a situation where there was a
delinquent account. It was aware that the billed tenants (Volpe
and Michaels) had received a reduction in rent since the tenant
"assumed responsibility for utility service" per phone

conversations with Complainant. Peoples, as a "stakeholder' in

the dispute had other alternatives available rather than directly

refunding the money. Peoples could have filed a petition for

declaratory relief requesting that the Commission advise Peoples

how to proceed. Perhaps a more equitable solution could have

been reached.
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Conclusions of Law

1. The Commission has jurisdiction over the parties
to and the subject matter of this proceeding.

2. Sections 1521-1533 of the Public Utility Code,

66 Pa. C.5. §§1521-1533, apply to the owner of a building con-

taining one or more dwelling units occupied by one or more
tenants, even if the building also contains a commercial tenant
and even if the commercial tenant consumes the vast majority of
the gas consumed at the premises.

3. It was not improper for Peoples to refund monies
collected by it from Ms. Volpe and Ms. Michaels, the commercial
tenants,; for gas used at 400 Market Street back to September 1,
1993; THEREFORE;

IT IS ORDERED:
1. That the Complaint of R & B Reddy, Inc. against
Peoples Natural Gas Company is dismissed consistent with this

Opinion and Order.

2 That the Exceptions of the Law Bureau are denied,
consistent with this Opinion and Order.




3. That the Initial Decision issued on December 22,
1994 is adopted, consistent with this Opinion and Order.

BY THE COMMISBSION,

John G. Alford
Secretary |

{SEAL) |

ORDER ADOPTED: May 25, 1995

ORDER ENTERED: pay 96 1995
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STATEMENT OF COMMISSIONER HANGER

A Complainant is a landlord whose property includes two
residential apartments and a first floor pizza restaurant which all
operate under a single utility meter for service from Peoples Gas.
In this case, the pizza shop was the direct utility customer for
all gas service to the building.

Pennsylvania law requires that utility service to
residential dwelling units must be billed to the landlord unless
the dwelling unit is individually metered, in which case the tenant
nay be the utility customer of record. See, 66 Pa.C.S. Sec. 1521
et seq. This portion of the Public Utility Code was amended by
the legislature by Act 54 in 1993. Act 54 was enacted to address
problems associated with "foreign load" on tenants’ utility bills.
Foreign load occurs when utility service serving other tenants or
the landloerd is being billed to one tenant.

While the OSA Report properly resolves the issues raised
in this case, there has been considerable confusion concerning
appropriate responses to the rights and responsibilities
established under the Act. Hopefully, this statement will help to
produce greater clarity.

To date, the Commission has decided only one relevant
case. The Commission’s decision in Boyce v. Duquesne Light
Company, No. Z-00223698, Order entered September 1, 1994
established the basic interpretation of the Act, but did not
address many detailed points. In addition, the case of Divilly v.
Duguesne Light Co., No. C-00946235, which is 0SA-139 on today’s

agenda, raises similar issues as Reddy.

The ALJ, Law Bureau and OSA agree that the statute covers
this case even though a commercial tenant is involved, and no
parties filed exceptions on this matter. The statute not only
protects residential tenants from paying for service to others, but
also protects residential tenants from losing utility service due
to nonpayment by other tenants. Since the residential tenants in
the building could have lost service upon nonpayment by the pizza
shop, the definitions in the statute properly address the purposes
of the Act.




When Peoples learned that the master metered account in
question had.beenkln the tenant’s name even though it served other
tenants in a residential dwelling, it properly recognlzed a
violation of the Act. Peoples transferred the account into. the
landlord’s name, refunded sums already paid by the tenant in whose
namne the account had been billed, and proceeded to attempt to
collect the balance from the landlord back to the September 1, 1993
effective date of the amendments to the Act.

Section 1529.1 (a) of the Act reguires owners of rental
residential buildings which contain dwelling units that are not
individually metered to notifv the utilitv of that fact. Section
1529 (¥ vprovides that, mnee such notice 1s received . the utility
must put the service intg *he landlord’s name. Thus, Peoples acted
properly in this regard. <wne Act does not require landlords to
neter individually each apartment. It remains the landlord’s
choice either to be responsible for the bill directly by putting
the bill in his name or to ensure that each unit is individually
netered.

The gravamen of the instant dispute is whether Peoples
should have refunded the monies collected from the tenants and then
billed the landlord for the amount accrued. The ALJ held that
Peoples was required to refund the amounts paid by the tenants,
because it had no right to such payments. law Bureau contends
that Peoples was not permitted to interfere with the private
contractual arrangement between landlord and tenant by refunding
the amounts already paid by tenant and subsequently billing
landlord. Peoples contends that Act 54 provides the authority to
refund payments made by the tenant and to rebill the landlord for
those services.

Section 1529.1 (c) makes clear that the landlord is
responsible “for payment of the utility services as if the required
notice had been given," even if the landlord faliled to provide the
required notice. This must be considered to be effective as of the
effective date of the Act, September 1, 1993. The landlord is
without guestion responsible for the bill, retroactive to the
effective date of the Act.

What are the appropriate remedies? If the law says the
landlord is responsible for the account, of course the utility may
refund the amounts paid by a tenant when the tenant is not
responsible for the account as a matter of law. Similarly, of
course the utility may pursue collection against the landlord who
is responsible for the bill.

Refund by the utility of payments previously made by the
tenant followed by collection action against the landlord to
collect the same amounts may be burdensome for the utility and is
not the stated remedv under the Act. Section 1529 provides another
remedy. Section 1529 provides that a tenant may obtain
reimbursement directly from the landlord or deduct the amount paid
from any rent or other amounts otherwise due to landlord. There
is, however, nothing in the Act to indicate that Section 1529 is
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imposed as an exclusive remedy. Refunds are, therefore, not
precluded.

While not directly related to the instant case, many
questions have been raised concerning application of the Act when
foreign load is minimal. For example, an apartment may have been
individually metered, but a small amount of foreign. usage was
mistakenly left on a tenant’s line. Similarly, a small amount of
usage may have intentionally been left on a meter because it would
have been unreasonable and/or uneconomical to install a separate
neter.

Although not specifically authorized by the Act, the
landlord has a third option if he does not wish separately to meter
his property or put the account in his own name. The landlord can
attempt to arrive at an agreement with his tenant or tenants,
although it is not the role of either regulated utilities or this
Commission to enforce the terms of private leases. This option may
be particularly useful when the amount of "foreign® load is small.
Of course, the terms of a private lease agreement cannot permit
other affected tenants in the building to experience any harm. For
example, all tenant protections in the Act would still be effective
if service termination is threatened when a tenant fails to pay the
utility bill for the building as agreed.

In summary, utilities are obligated to begin correct
landlord billing upon notice that the Act is applicable. The
landlord has the choice either to put the account in his own name,
to meter separately the account, or to arrive at an agreement with
the affected tenants that is mutually agreeable. Once an account
is properly placed in a landlord’s name, it is appropriately the
tenant’s responsibility to collect any back amounts which may be
due from thke landlord. Utilities may take on the burden of helping
to straighten out these affairs, but nothing in the Act requires
such action. The Commission need not be involved in ordering
refunds, however, as the basic statutory guideline of Section 1529
should be observed.

T 395 (445 "R Ve

C ODATED JOHN HANGER, COMMISSIONER
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PENNSYLVANIA PUBLIC UTILITY COMMISSION
Harrisburg, Pennsylvania 17105-3265

R & B REDDY., INC. PUBLIC MEETING - MAY 25, 1995
V. MAR-95-0SA-101* (REV)
PEOPLES NATURAL GAS COMPANY DOCKET NO. C-00246080

SARAH DIVILLY MAY-95-0SA-139*
v, DOCKET NC. C-00946235
DUQUESNE LIGHT COMPANY

STATEMENT OF COMMISSIONER DAVID W. ROLKA

| disagree with the conclusion that rate refunds to the residential tenants
were an appropriate remedy in this matter. By issuing refunds, and billing the landlord-
building owners for the amounts previously paid by the residential tenants, Peoples
and Duquesne implemented Section 1529.1 retroactively. The Companies rely on the
following language as the basis for their actions:

{¢) Failure to give notice.--Any owner of a residential
building or mobile home park failing to notify affected public
utilities as required by this section shall nonetheless be
responsible for payment of the utility services as if the
required notice had been given. ,

inmy opinion, this language if applied retroactively to leases already in existence as
of the effective date of the law, September 1, 1993, would constitute an

unconstitutional impairment of existing contracts. 1 agree with the Law Bureau's -

Exceptions on this point. The utilities should not take any action such as issuing
refunds to tenants and rebilling landlord-building owners which would retroactively
modify the terms of the lease between a landlord and tenant. if Section 1529.1{c)
can be enforced, such efforts should be left up to the actual parties to the lease. For
these reasons, | do not support the staff recommendation in these cases.

/‘7/&«, 2d 975" &‘D———Qw QQ,Q.__

D{(TED DAVID W. ROLKA, COMMISSIONER
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BEFORE THE |
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Sarah Divilly

; Docket No.
e H C=009246235
Duguesne iighﬁ Company :

INITIAL DECISION

Before
, Fred R. Nene
Administrative Law Judge

History of the Proceeding

On September 20, 1994, the Complainant, Sarah Divilly,
filed a formal Complaint with the Commission claiming that she
should not be responsible for her tenant’s Buéuesne Light service
account from September 1, 1993 because she was unavare of the
existence of Act 54 requiring each apartment to be individually
meterad. - Duquesne Light filed an Answer on October 21, 1994
denying the allegations and stating in New Matter that it was
acting in a‘mannez'required by law.

| A’hearing was held on December 12, 1994. Sarah Divilly
xépfesentea'herself and Regina Sestak, Esquire, appeared on behalf
of the Respondent. The record consists of a 45 page transcript, 2
Complainant exhibits, and 3 Respondent exhibits. There were no

briefs filed.
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Findings of Fact
1. The Complainant, Sarah Divilly, is the landlord/
awner of 1327 Jeffers Street, Pittsburgh, Pennsylvania 15204. Ms.
bivilly rents two apartments in the house. (Tr. 8)

2.  Ms. Divilly is in the business of renting property
as a portion of her income. (Tr. i8)

3.  Scott Deere entered into a lease agreement with Ms.
Divilly on September 1, 1951, at which time he agreed to pay half
of all utilities charged to the house at 1327 Jeffers Street. (Tr.
12-14, Attachment to Complaint)

4.  Duquesne Light Company provides electric service to
the Jeffers Street location.

5. Hs} Divilly never notified Respondent, Duquesne
Light, that the two apartments were connected to a single meter.
(Tr. 17)

6.  Prior to May 1994, Ms. Divilly did not know of the
existence of Act 54, also known as Section 1529.1 (66 Pa. ¢.S.A
§1529.1) and House Bill 678. This enactment requires multiple
apartments in the same building te be individually metered. (Tr.
7, 37, 42)

7. on Aapril 26, 1994, Duguesne Tight was first
notified, by a complaint from Mr. Deere, that 1327 Jeffers Street
had two apartments with one meter. (Tr. 25 ~ 26, 36)

8. At the time Mr. Deere notified Duguesne Light that
the apartments were not individually metered, he was delinguent on

his electric bill in the amount of $339.40, (Tr. 238)
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9. Duquesne Light refunded to Mr. Deere $278.71 on or
ébout Jﬁne 1, 1994 as a result of his complaint ahd Duquesne
Light’s knowledge of the situation. (Tr. 17, 38)

10. Ms. Divilly received a bill from Duguesne Light, due
on June 9, 1994, with a balance of $738.35.  This bill was for
service to the Jeffers Street address dating back f_o September 16,
1593. (Tr. 9, 14, Complainant’s Exhibit a)

I1. Mr. Deere gave $260.00 from the $278.71 refund
received from the Respondent to Ms. Divilly who, in turn, gave the
$260.00 back to Duguesne Light toward satisfaction of the
outstanding balance on the account. (Tr. 13) This payment was
made on July 18, 1994. (Respondent Exhibit 3)

.12. Duquesne Light’s witness, a regulatory analyst,
testified that Act 54 was and is being implemented by Duguesne
Light by placing accounts that had been in thé tenant’s name into
the landlord’s name effective from September 1, 1993 until the
wiring problem is corrected. (Tr. 25, Respondent’s Exhibit 1)

‘13. Duguesne Light sent a letter dated May 16, 1924 to
Ms. Divilly advising her that the service account would be placed
into her name effective from September 16, 1993 until the %wo
apartments at 1327 Jeffers Street were individually metered. (Tr.
25, 27, Respondent’s Exhibit 2)

14. The account was terminated in the name of Sarah
Divilly and placed into Scott Deere’s name on August 5, 1994 when
Duguesne Light confirmed that the apartments had been individually

metered. (Tr. 28 =~ 29)
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15. To date, Ms. Divilly has made three payments toward
the balance due: $260 received from Mr. Deere; $100; and $50,
leaving a current balance of $548.90. (Tr. 13, 15, 28,

Respondent’s Exhibit 3)

Discussion

On May 16, 1994, the Complainant, Sarah Divilly, received
a telephone call from someone at Duguesne Light Company informing
her that a bill for eléctric service provided to one of the
apartments she owned was being placed in her name. In fact, she
was told, the bill was beihg made retroactive and she now owed the
conpany for electric service provided to one of her tenants since
September 1, 1993, some eight months earlier. She was further
advised that the law regquired her to have a separate electric meter
installed for each apartment.

Evidence introduced at the hearing established that on
épril 26, 1994, a telephone call from a tenant in her two apartment
house on Jeffers Street first alerted Duquesne Light that two
apartments shared one electric meter at that location. The tenant
that made the call, one Scott Deere, was in arrearage in the amount
of §339.40 on his electfic bill. In response to that call, and in
attempting to comply with its interpretation of the provisions of
a recently ena&ted‘PennsyIVania law, Dugquesne Light issued a refund
of $278.71 to the tenant, Mr. Deere, and assessed the iandlord/
owner, Ms. Divilly, a charge for electricity to the apartment in

the amount of $738.35. The record further shows that Mr. Deere
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gave $260.00 of his refund to Ms. Divilly who, in turn, returned

the $260.00 to Duguesne Light for credit on the account in
question. The record further shows that the other apartment at the
Jeffers Street location was uncccupied during the time these
‘eflectric bills were incurred.

Finally, the record shows that Ms. Divilly arranged to

"~ have a second meter installed at the location and that, as of

August 5, 1994, Ms. Divilly’s name was removed from the account and
a separate account was established in the name of the tenant, Scott
Deeére.

Therefore the amount in question here is the balance due
on the now-terminated account. at the time of the hearing that
amount owing was $548.90.

Ms. Divilly, the Complainant, claims that she should not
be held resPonsi'ble for any bills incurred b‘y. Mr. Deere prior to
her becoming aware of a duty under a newly enacted law to install
separate meters. She contends that her responsibility should be
limited to the period between May 16, 1994 and August 5, 1994.
Besides, she argues, Mr. Deere, in a lease agreement., had agreéd to
pay one half of the electric bill for power supplied to the
structure.

This dispute arose because of the enactment of 66 Pa.
C.S.A. §1529.1 (also referred to as Act 54 of 1993). The law

became effective on September 1, 1993. That statute reads as

follows:
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1529.3 Dutiss of owners of rental property

(a) Notice to public utility.-It is the duty
of every owner of a residential building or
mobile home park which contains one or more
dwelling units, not individually metered, to
notify each public utility from whom utility
service is received of their ownership and the
fact that the premises served are used for
rental purposes.

(b) History of the account.-Upon receipt of
the notice provided in this section, if the
mobile home park or residential building
contains one or more dwelling units not
individually metered, an effected public
utility shall forthwith list the account for
the premises in question in the name of the
owner, and the owner shall thereafter be
responsible for the payment for the utility
services rendered thereunder. In the case of
- individually metered dwelling units, unless
notified to the contrary by the tenant or an
authorized representative, an affected public
utility shall list the account for the
premises in question in the name of the owner,
and the owner shall be responsible for the
payment of the wutility services te the
premises. '

{c} Failure to qivé notice.-Any owner of a
residential building or mobile home - park
failing teo notify affected public utilities as

required by this section shall nonetheless be

responsible for payment of the wtility

services as if the required notice had been

given.

The first issue that must be addressed is whether or not
the statute provides adequate notice to the landlord/owner
concerning her responsibilities under the act. There is no dispute
that Ms. Divilly received no actual notice of her responsibility
for utility service until contacted by Duquesne Light in May 1994,
some ~ eight months after that liability had been imposed.

Unfortunately for Ms. Divilly, the act does not require that actual
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notice be provided. The statute requires her as landlord/ewner to
notify*~Dﬁquesne Light that her residential building contains
multiple dwelling units and only one meter. This duty is imposed
on her, regardless of whether she knows of it or not. Her
financial responsibility for electric service provided to the
Jeffers Street residence commenced on September 1, 1993, the
éffecﬁivé:date of the act. That responsibility was effected by
operation of law. |

Since the landlord/owner was responsible for paying the
utility bills incurred after September 1, 1993, Duguesne Light had
no right to collect and hold monies paid to it by the tenant for
service provided after that date. Duguesne ILight, therefore, was
acting in compliance with the statute when it returned to Mr. Deere
the money it had received from him for service provided after
September .1, 1993. '

This conclusion does not, however, absolve Mr. Deere from
any obligation he might have under a lease agreement with Ms.
Divilly to pay for his share of the electric bill. That obligation
is one which cannot be enforced by this Commission. And niothing in
this decision would preclude Ms. Divilly from seeking enforcement

of her rights under the proffered lease agreement in the Court of

Commeri Pleas or other appropriate forum.

The lease agreement provides that Mr. Deere will pay his
specified share of the utility bills. It does not state to whom
that share should be paid. The fact that 66 Pa. C.S.A §1529.1

requires that the utility account be inh the name of the landlerd
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does not relieve the tenant of any personal obligation he has
assumed in relation to that landlord.

Ms. Divilly’s financial responsibility for electric
service to Mr. Deere dves cease, haturally, as of August 5, 1994,
when separate metered service is established in the name of Mr.
Deere.

I find that the Respondent, Duquesne Light, was acting in
accord with the provisions of the statute when it listed the
Jeffers Street residence electric account in the name of Ms.
Divilly and held her responsibl’é for service provided there after
the effective date of the act and before the creation of separately
metered accounts.

I further find that no issue is raised in this case
concerning the propriety of Duquesne Light’s action of returning to
Mr. Deere the monies he had paid to it on account of Ms. Divilly’s

obligations. Virtually the entire amount refunded by Duguesne

Light to the tenant was given to the landlord and repaid to the

utility.

Conclusions of law

1.  The Commission has jurisdiction over the parties as
well as the subject matter of this dispute.

2. Section 332(a) of the Public Utility Code (66 Pa.
C.5.A §332(a)) places the burden of proof upon the Complainant, as

the party seeking affirmative relief from the Commission.
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3. Pursuant to 66 Pa. C.S5.A §1529.1(c) the Complainant

is responsible for the payment of electric service at the Jeffers

Street residence effective September 1, 1993 through August 4,
1994.

4. The Complainant has failed to meet her burden of

proof in this matter.
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‘ THEREFORE,

I IT IS ORDERED:

That the Complaint of Sarah Divilly v. Duguesne Light
'ﬁ Company docketed with the PennsylVania Public Utility Commiésion at
. , No.C-00946235 is hereby dismissed. |
|
tﬁ l
1
1
1
1

|
'

. I

Date: February 21, 19385 /)‘d Q"%“'

FRED R. NENE
Administrative Law Judge
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Robert K. Bloom
- Sarah Divilly

v,
‘Duquesne Light Company

C-00946235

OPINION AND ORDER
BY THE COMMISSION:
Before us for consideration are the Exceptions filed to
the Initial Decision of Administrative Law Judge ("ALJ") Fred R.
Nene issued on March 1, 1995.

HISTORY OF THE PROCEEDINGS

On September 20, 1994, Sarah Divilly ("Complainant")
filed a complaint against Duquesne Light Company ("Duquesne" or
"Respondent") alleginQ that Duquesne had (1) improperly refunded
monies to the tenant that had paid for electric service, (2)
switched electric service into Complainant’s name retroactively
and (3) back<billed Complainant for its electric used.

Oon October 21, 1994, Duquesne filed an Answer denying
the allegations and stated in New Matter that it was acting in a
manner required by law.

A hearing was held before ALJ Nene on December 12,
1994. The record consists of 45 pages of transcript plus two
Complainant exhibits, and three Respondent exhibits.

et R i v . iy S S 38 551
nil pan '.. o) eI 297 Wieteiisy - p
E G i ﬁﬂm«» mun YL e ey .,:! ”1 ‘? 13 - n:m PUY 85185 wve wp




oy

MR W SN EE AR IS M I NN EE TR P O EE S R R D

N e Wy e e e e

No briefs were filed in this proceeding. The Initial
Decision of ALJ Nene was issued on March 1, 1995. Exceptions
were filed on March 17, 1995 by the Law Bureau.

FINDINGS OF FACT

the ALJ made the following Findings of Fact which we
adopt in the disposition of this complaint proceedingt

1.

The Complainant, Sarah Divilly, is the
landlord/owner of 1327 Jeffers Street,
pittsburgh, Pennsylvania 15204. Ms.
Divilly rents two apartments in the
house. (Txr. 5) ‘

Ms. Divilly is in the business of
renting property as a portion of her
income. {Pr. 18)

scott Deere entered into a lease
agreement with Ms. Divilly on
September 1, 1991, at which time he
agreed to pay half of all utilities
charged to the house at 1327 Jeffers
street, (Tr. 12-14, Attachment to
Complaint}) ‘

Duquesne Light Company provides electric
service to the Jeffers Street location.

Ms. Divilly never notified Respondent,
buquesne Light, that the two apartments
were connected to a single meter. (Tr.
17}

prior to May 1994, Ms. Divilly did not
know of the existence of Act 54, also
known as Section 1529.1 (66 Pa. C.S.A.
§1529.1) and House Bill 678. This
enactment requires multiple apartments
in the same building to be individually
metered. (Tr. 7, 37, 42)

on April 26, 1994, Duguesne Light was

first notified, by a complaint from Mr.
Deere, that 1327 Jeffers Street had two
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apartments with ohe meter. (Tr. 25 = 26
36)

At the time Mr. Deere notified Duguesne
Light that the apartments were not
individually metered, he was delinguent
on his electric bill in the amount of
$339.40. (Tr. 38)

Duquesne Light refunded to Mr. Deere
$278.71 on or about June 1, 1994 as a
result of his complaint and Duguesne
Light’s knowledge of the situation.
(Tr. 17, 38)

Ms. Divilly received a bill from
Dugquesne Light, due on June 9, 1994,
with a balance of $738.35. This bill
was for service to the Jeffers Street
address dating back to September 16,
1993. (Tr. 9, 14, Complainant’s Exhibit
A)

Mr. Deere gave $260.00 from the $278.71
refund received from the Respondent to
Ms. Divilly who, in turn, gave the
$260.00 back to Duguesne Light toward
satisfaction of the outstanding balance
on the account. (Tr. 13) This payment
was made on July 18, 1994. (Respondent
Exhibit 3)

Duguesne Light’s witness, a regulatory
analyst, testified that Act 54 was and
is being implemented by Duquesne Light
by placing accounts that had been in the
tenant’s name into the landlord’s name
effective from September 1, 1993 until
the wiring problem is corrected. (Tr.
25, Respondent’s Exhibit 1)

Duquesne Light sent a letter dated

May 16, 1994 to Ms. Divilly advising her
that the service account would be placed
into her name effective from

September 16, 1993 until the two
apartments at 1327 Jeffers Street were
individually metered. (Tr. 25, 27,
Respondent’s Exhibit 2)

The account was terminated in the name
of Sarah Divilly and placed into Scott
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Deere’s name on August 5, 1994 when
Puguesne Light confirmed that the
apartments had been individually
metered. = (Tr. 28-29)

15. To date, Ms. Divilly has made three
payments toward the balance due: $260
received from Mr. Deere; $100; and $50,
leaving a current balance of $548.90.
(Tr. 13, 15, 28, Respondent’s Exhibit 3)

(Initial Decision, pp. 2-4)
DISCUSSION

Ms. Divilly owns the building at 1327 Jeffers Street
which has two apartments. Scott Deere, at all times material,
was a tenant of Ms. Divilly, occupying one of the dwelling units.
Duquesne refunded monies to Scott Deere that he paid for electric
service after learning that Mr. Deere was a tenant. Duguesne
acted based on Act 54, also known as Section 1529.1 (66 Pa.
C.S.A. §1529.1). Dugquesne initiated service on the landlord’s
name on June 9, 1994, and billed the landlord retroactively back
to September 1, 1993.! '

The Complainant, Ms. Divilly claims she should not be
held responsible for bills incurred by Mr. Deere prior to her
becoming aware of her responsibility under Act 54. She contends
her responsibility should be limited to the period, May 16, 1994,

- the date she received actual notice, through August 5, 1994, the

date Dugquesne confirmed that the apartments had been individually
netered.

In Duquesne’s Answer and New Matter filed on
October 21, 1994, the Respondent denied it was under any duty to

! Because of Respondent’s billing cycle, the actual date was
Septenber 16, 1993
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Duquesne opines that it was under a duty to list the electric
cervice account for Complainant’s rental property in the
complainant’s name. Duquesne maintains that the Complainant was
responsible for payment for electric service at the Complainant’s
rental property from September 1, 1993, the effective date of Act
54, until such time that each dwelling unit at Complainant’s
rental property was separately metered.

, The ALJ noted the dispute arose due to the enactment of
66 pa?/c.s1A, §1529.1 which becane law on September 1, 1993, The

‘astatute reads as follows:

1529.1 puties of owners of rental property

(a) ©Notice to public utility.-It is the duty
of every owner of a residential building or
nobile home park which contains one or more
dwelling units, not individually metered, to
notify each public utility from whom utility
service is received of their ownership and
the fact that the premise5~5erVed are used
for rental purposes.

(b) History of the account.-Upon receipt of
the notice provided in this section, if the
mobile home park or residential building
contains one or more dwelling units not
individually metered, an effected public
utility shall forthwith list the account for
the premises in gquestion in the name of the
owner, and the owner shall thereafter be
responsible for the payment for the utility
services rendered thereunder. In the case of
individually metered dwelling units, unless
notified to the contrary by the tenant or an
authorized representative, an affected public
utility shall list the account for the
premises in gquestion in the nane of the
owner, and the owner shall be responsible for
the payment of the utility services to the
premises.

(¢) Failure to give notice.-BAny owner of a
residential building or mobile home park
failing to notify affected public utilities
as required by this section shall nonetheless

-5 =
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be responsible for payment of the utility
services as if the required notice had been
given.

The ALJ concluded the statute did not require actual
notice be provided to the landlerd. The statute requires the
landlord/owner notify the utility that the residential building
containg multiple dwelling units and only one meter. The ALJ
noted that the duty to notify the utility is imposed on the
landlord, regardless of whether the landlord knows of it or not.
The ALJ opined that the landlord’s responsibility for electric
service provided to the Jeffers Street residence commenced on
September 1, 1993, the effective day of the act and that the
responsibility was effected by operation of law. The ALJ
concluded that the Duguesne acted in compliance with the
provision of the statute when it returned the tenant’s money it

\feceived from him, for service provided after September 1, 1993.
Initial Decision, p. 7. The ALJ further concluded Duguesne
correctly listed the Jeffers Street residence electric account in

- the name of Ms. Divilly and,held her responsible for service

provided after the effective date of the act.

The ALJ addressed the propriety of Duguesne’s action of
returning to Mr. Deere the monies he had paid to it on account of
Ms. Divilly’s obligation concluding that this was not an issue in
this case. |

We will now consider the Exceptions of the Law Bureau.
EXCEPTIONS
in review of the matter before us, we find that the
critical factor the Law Bureau argues is that Section 1529.1 of

the Public Utility Code does not authorize the utility to refund
to a tenant monies paid on accounts which became the responsi-
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pility of the landlord as of September 1, 1993. The Law Bureau

contends that the exclusive statutory remedy available to tenants

is to recoup directly from the landlord pursuant to Section
§1529, any payments made on such accounts.

The Law Bureau maintains that the ALJ correctly
determined that Section 1529.1 does not require that the owner of
a rental property "not individually metered" to receive actual
notice of the landlord’s responsibilities under the act before
those responsibilities attach. "The responsibility was effected
by operation of law.* Initial Decision, p. 7.

The Law Bureau continues in its Exceptions, stating
that ALJ Nene determined that Duguesne had no right to collect
and ho}d monies paid to it by the tenant (emphasis added):

Since the landlord/owner was responsible for
~ paying utility bills incurred after
September 1, 1993, Duquesne Light had no
right to collect and hold monies paid to it
by the tenant for service provided after that
date. Duguesne Light, therefore, was acting
in compliance with the statute when it
veturned to Mr. Deere the money it had
received from him for service provided after
September 1, 1993.

initial Decision, p. 7.
The Law Bureau disagrees? with the ALJ’s conclusion
that Duquesne’s action was in compliance with the statute. The

¥ Although Law Bureau believes that Duquesne’s action in
refunding monies to the tenant was not in compliance with
§1529.1, the Law Bureau does not believe that it was a
violation of the statute. It is Law Bureau’s understanding
that Duquesne, in making the refund, was relying on advice
given by the Commission’s Bureau of Consumer Services.
Becanse the statute is sufficiently confnsing to engender
différina vet reasonahle interpretatrions of its intent and
apvlication, Duguesne should notv pe held to have viclated the
statute by its actiou. i T ’
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Law Bureau contends there is no direction provided in section
1529.1 as to the recoupment of monies previously paid by the
tenant for a landlord’s utility account. Under the plain
janguage of this statute, there is no authority for the utility

+o sua sponte issue refunds to tenants.

The Law Bureau asserts that the General Assembly, by

inserting Section 1529.1 into Subchapter B of Chapter 15 of the

Public utility Code, has provided the tenant with an exclusive
remedy for recoupment of moneys paid by the tenant on the
‘jandlord’s behalf at Section 1529. Section 1529 reads as

follows:

66 Pa. C.5. §1529. Right of tenant to
4 recover paymentsS.

' Any tenant who has made a payment to a
utility on account of non-payment of charges
by the landlord ratepayer pursuant to this
subchapter nay subsequently recover the
amount paid to the utility either by de-
ducting the amount from any rent or any
payment on account of taxes or operating
expenses then or thereafter due from the
tenant to the person to whom he would
otherwise pay his rent or by obtaining
reimbursement from the landlord ratepayer.

the Law Bureau asserts that the Legislature, by
has provided the

Furthermore,
inserting Section 1529.1 into Subchapter B,
tenant with an exclusive remedy for recoupment of money paid in
66 Pa. C.S5. §1529. The Legislature thus nade it clear that any
¢laim by the tenant must be collected from +he landlord, not from

the ntility.

Finally, the Law Bureau argues that the ALJ’s
construction of Section 1529.1, allowing utilities to refund
monies paid by tenant’s on 1andlord’s accounts, impermissibly

impairs the obligation of contracts in violation of Article I,

A



constitution and Article I, Section 17 of

gsection 10 of the U.S.
{Law Bureau Exceptions, p. 6-7).

the Pennsylvania Constitution.
1. Impairment of contracts

article I, Section 10 of the U.5. Constitution provides
that:

No state shall pass any bill of attainder, exX
oet facto law or law impairing the obliga-
tion of contracts. : ;
Article I, Section 17 of the Pennsylvania constitution
provides that: :
No ex post facto law, nor any law impairing
the obligation of contracts, or making ir-
) revocable any grant of special privileges or
immunities, shall be passed.

The Pennsylvania Supreme Court has held that, whenever
possible, interpretations of statutes which would create'conflict
with constitutional provisions must be avoided. Commonwealth V.
Hude, 492 Pa. 600, 4215 A. 313 (1980). See alse Commonwealth V.
staley, 476 Pa. 171, 381 A.2d 1280 (1978); Laurence County Foht,
3% pa. Commonwealth ct. 379, 381 A.2d4 1348 (1978). Moreover,
under the Pennsylvania Statutory Construction Act, the
Legislature is presumed not to intend to violate the Constitution
of the United States nor the Commonwealth of pennsylvania. 1 Pa.

€.S. §1922(3).

¢ interpretation of
Section 1529.1 as granting suthority to a utility to refund to a
es paid on a landlord’s account conflicts with both
The Law Bureau argues
that credible record evidence established, that by entering into
a lease agreement dated September 1. 1991, the tenant, agreed to
péy'half of all utility bills charged to the Jeffers Street house

The Law Bureau asserts that the ALJ

tenant moni
the U.S. and Pennsylvania constitutions.



(ALJ Finding of Fact No. 3, I.D.) Therefore, according to the
Law Bureau, Duguesne is gua sponte refund to the tenant impairs
the obligation of the tenant as party to the lease agreement.

The Law Bureau ¢ontends that its interpretation that
the Section 1529 remedy is applicable to situations arising under
Section 1529.1 is preferable for two reasons, to wit: (1) it
avoids the present situation where a utility inserted itself into
a private contractual agreement, and (2) it does not conflict
with the provisions of either the U.S. or Pennsylvania
constitutions.

As the lLaw Bureau stated:

, [It’s} interpretation safeguards the in-

7 tfegrity of a possible existing private
contract between a landlord and tenant which
may identify the party responsible for making
utility service payments. The contract thus
would be preserved so that any adjudication
of the rights and responsibilities of each of
the parties to the contract could then be
undertaken in court. (Law Bureau Exceptions,
p. 8).

On consideration of the Law Bureau'’s Exceptions, we
shall deny them. The Law Bureau’s reliance on Section 1529 as an
exclusive statutory remedy is misplaced. Initially WefobéerVe
that the statutory scheme of Section 1529.1 is in furtherance of
the protection of the rights of tenants of multi-occupied
properties to continued utility service in the event of owner
default. Consequently, the Law Bureau’s position which champions
the rights of the landlord, or other person/entity to whom lease

payments are due, does not advocate for the class of persons the

statute seeks to protect.
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Also, Section 1529, which preceded the enacﬁtment of Sectien
1529.1, is placed after a sequence of events which outline a
logical series of conditions precedent to guaranteed continuity
of service in the event of landlord/owner default. See Section
1523 ~ Notices before service to landlord terminated; Section
1524 <~ Request to landlord to identify tenants; Section 1525 -
Delivery and contents of termination notice to landlord; Section
1526 ~ Delivery and contents of first termination notice to
tenants; Section 1527 -~ Right of tenants to continued service;
Section 1528 = Delivery and contents of subsequent termination
notice to tenants.

A
We find particularly instructive the steps to be taken

pursuant to Section 1527. Here, the tenants may apply for

continuvation or resumption of service for the nonpayment of
charges by the landlord/owner. See 66 Pa. C.S. § 1527(a). Also,
when the tenants pay such charges service is to be resumed and
termination averted. See Section 1527(b). And, under subsection
(c),'whén‘the utility receives payment from the tenants on behalf
of the landlord/owner who is liable, the landlord/owner is
notified and otherwise apprised of the amount credited on its

behalf by the particular tenant.¥

¥ Also, in subsection ¢ there is an express directive to the
utility to refund amounts to the tenants where there is a failure
to satisfy the requirements of subsection b, or where the tenants
elect to voluntarily terminate service. ,

~ 13 =




on the basis of the foregoing, we conclude that the
right of set off established in Section 1529 and alleged by the
Law Bureau to be an exclusive remedy in this matter, is a
reasonable interpretation, though misplaced as an exclusive

remedy for implementation of Section 1529.1.

on consideration of the overall statutory scheme, we
conclude that the Law Bureau’s interpretation would be
inconsistent’with the clear intent of Section 1529.1(b) . This
provision states that "[u]pon receipt of noticé.ﬂ. an affected
puggnc utility shall forthwith list the account for the premises

the owner, and the owner shall

in gquestion in the name of

thereafter be responsible for the bgyggpt‘forﬂthe‘payment,for,the

utility services rendered thereunto." (Emphasis added) This

1angnage, though perhaps harsh to the 1analordIDWner, leaves

1ittle doubt that it is the intention of the General Assenmbly to

place the burden of payment for utility service in master metered

circumstances on the property owner. Under the Law Bureau’s
interpretation, the purden of payment and subsequent
reimbursement through collection would shift from the
jandlord/owner to the tenant. The right of recovery through set

off is more speculative than the direct reimbursement from the

utility.
The issue of impairment of contract as suggested by the

The Court in Suburban Water Company
243, 254, 110 A. 778 782 (1920) held

Law Bureau also lacks merit.
v. Oakmont Borough, 268 Pa.




that changes in rates are not an impairment of the obligation of
contract. ILaw Bureau has presented no authority where the Court
has found impairment of contract related to other legislatively
mandated changes in conditions under which a utility may be

providing service.

Also we note that the Commonwealth Court in Crown
American Corp. V. Pa. P.U.C., 76 Pa. Commonwealth Ct. 305, 463
A.2d 1257 (1983) affirmed this Commission’s finding that a rule
prohibiting the master metering of electricity at new multi-
tepant commercial locations was improper. The Court held that our
Order was a legitimate exercise of the state’s police power. No

jmpairment of contract was found to exist.

A Finally, we hasten to add that Duquesne’s actions were
consistent with the procedure to be followed when a utility
improperly bills a customer - i.e., refund the money to the
customer. However, in the present proceeding.the "customer®!
consumed the gas but Act 54 required someone else be responsible
for the bill.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties
to and the subject matter of this proceeding.

2. Sections 1521-1533 of the Public Utility Code, 66
Pa. C.S. §1521-15533, apply to the owner of a puilding containing
one or more dwelling unit occupied by one or more tenants.

3. It was not improper for Duquesne to refund monies
collected by it from Mr. Deere the tenant, for electric used at
1327 Jeffers Street back to September 1, 1993; THEREFORE:

IT 15 ORDERED:

- 13 =




4. That the cComplaint of Sarah Divilly against
puquesne Light Company is dicmissed consistent with this Opinion

: l : and Order.

I 5.  That the Exceptions of the Law Bureau are denied,
= consistent with this Opinion and Order.
l 3.  That the Initial Decision issued on March 1, 1995
| I js adopted, consistent with this Opinion and Order.
o BY THE COMMISSION,
o ~‘§ohn G. A:éford

l‘ Secretary
: ] FA
= (SEXT)

l ORDER ADOPTED: HMay 25, 1995
; I ORDER ENTERED: #AY 26 1995
1 ;
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PENNSYLVANIA PUBLIC UTILITY COMM!SS(ON
Harrisburg, Pennsylvania 17105-3265

R & B REDDY, INC, PUBLIC MEETING - MAY 25, 1995
. MAR-95-0SA-101* (REV) |
PECPLES NATURAL GAS COMPANY DOCKET NO. C-00946080
SARAH DIVILLY MAY-95-0SA-13g+ /
v, DOCKET NO. C-00946235
DUQUESNE LIGHT COMPANY

STATEMENT OF COMMISSIONER DAVID W. ROLKA

I disagree with the conclusion that rate refunds to the residential tenants
were an gpproptiate remedy in this matter. By issui
building-8wners for the amounts
and Duquesne implemented Section 1529.
following language as the basis for their

{c)  Failure to give notice.~-Any owner of a residential
building or mobile home park failing to notify affected public
utilities as required by this section shall nonetheless be
responsible for payment of the utility services as if the
required notice had been given.

In my cpinion, this language if applied retroactively to leases already in existence as
of the effective date of the law, September 1, 1993, would constitute an
unconstitutional impairm,ent of existing ¢ s

can be enforced, such efforts should be left up to the acmal parties to the lease. For
these reasons, | do not support the s

Moo 24 1905~ ®~qﬁu QQQN_

"DATED * DAVID W. ROLKA. COMMISSIONER
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UGI Utilities, Inc. vs. Ronald L, Heckman

Non-Jury Trial; Breach of coniraci; Publie Ulility Code of Pennsylvanin;
Rental property; Duty of owners of rental property io give notice of owner-
ship; Failure 1o give notice; Obligation to pay for gas service; Burden of proof;
Verdict for Plaintiff

1. Defendani has the burden of proving by a préponderance of the cred-
ible evidence that he provided notice to the Plaintiff that the premises
were being used for rental purposes when the premises contains one or
more dwelling units, not individually metered.

2, Any owner of a residential building or mobile homie park falling fo .
notify affected public utilities shall be responsible for payment of the
utility services. ‘

8. An application for natural gas delivery service can constitute notice,

UGIUTILITIES, INC,, Plaintiff vs, RONALD L. HECKMAN, Defendant.

In the Court of Common Pleas of Berks County, Pennsylvania Civil Action

-Law No. 4125.95 A.D. Non-Jury Trial, Action for Breach of Contract.

Gary L. Swavely, Jr., Esquire, Attorney for Plaintiff
Ronald 1. Heckman, Defendant, In Propria Persona

DECISION, ALBERT A. STALLONE, JUDGE, AUGUST 14, 1996

This is an action for damages arising out of an alleged breach of
contract for the sale of natural gas. The Plaintiff, UGI Utilities, Inc., isin
the business of selling natural gas to the general public. The Defendant,
Ronald L. Heckman, is the owner of an apartment building located at 153
Walnut Street in the City of Reading which contains two (2) dwelling units,
one on the first floor and one on the second floor.

According to the Plaintiff, it delivered natural gas to the premises
between October 6, 1993, and May 81, 1994, but it discontinued making
deliveries thereafter because the Defendant had failed to pay for the gas
delivered. The Plaintiffalso contends that it delivered natural gas to the
premises between June 15, 1994, and June 10, 1996, but has again discon-
tinued making such deliveries thereafter because the Defendant haslike-
wise failed to pay for the gas delivercd to the premises during that period of
time. In this action, the Plaintiff is seeking to recover the value of the
natural gas delivered during these two (2) periods. The Defendant does not
deny these deliveries but denies all liability for them, clairaing that it is the
tenants who have the sole responsibility of paying for the aforesaid natural
gas and notthe landlord.

And now, after having held a nonjury trial, this Court now
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sets forth the following findings of fact, discussion and conclusions of law in
disposition of the claims and defenses asserted by the parties in this action.

FINDINGS OF FACT

1. The Plaintiff, UGI Utilities, Inc., is a public utility corporation
organized and existing under the laws of the Commonwealth of Pennsylva-
nia, with a principal place of business located at 225 Morgantown Road,
Reading, Berks County, Pennsylvania.

2. The Defendant, Ronald L. Heckman, is an adult individual cur-
rently residing at 4677-6 Indian Creek Road, Macungie, Lehigh County,
Penngylvania,

3. The Defendant is the record owner of an apartment building
located at 153 Walnut Street in the City of Reading (hereafter the “pre-
mises"), which is comprised of two (2) dwelling units, one on the first floor
and one on the second floar,

4. The Plaintiff sold and delivered natural gas thraugh one gas
meter to the premises between October 6, 1993, and May 31, 1994.

5. This meter measured total gas usage for purposes of heat, hot
water and cooking for the entire premises.

8. OnMay 31, 1994, the Plaintiff stopped delivering natural gas to
the premises and turned off the existing meter as a result of the Defendant’s
failure to pay for the previous deliveries of natural gas to the premises.

, 7. The Plaintiff did not reactivate this meter subsequent to May
31,1994

8. On April 24, 1995, the Plaintiff removed the gas meter which it
had previously inactivated on May 31, 1994, from the premises.

9. The Plaintiff did not deliver natural gas to any part of the
premises between May 31, 1994, and June 15, 1994,

10. On June 15, 1994, the Plaintiff installed a separate gas meter
in the basement of the premises for the sole purpose of measuring natural
gas usage by the tenant of the second floor apartment for hot water and
tooking.

11. At some unknown date between June 15, 1994, and April 21,
1995, the Defendant connecied piping from a furnace located in the base-
ment which served the entire premises fo the piping supplying natural gas
0 the second floor apartment.

12. As of June 15, 1994, this one gas meter was measuring

aWn
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natural gas usage for heat, hot water and cooking for the entire premises.

13. The Plaintiff continued making deliveries of natusal gastothe
premises until June 10, 1996, when the gas line to the meter was turned off
as aresultof the Defendant’s failure to pay for the deliveries between June
15, 1994, and June 10, 1996, ,

D] SSIO!

Section 15629.1 of the Public Utility Code of Pennsylvania, Title 66,
66 Pa.C.S.A. Sec. 1529.1 (Supp. 1996), provides as follows:

Sec. 1529.1 DUTY OF OWNERS OF RENTAL PROPERTY

(a) Notice to public utility. - It is the duty of every owner ofa
residential building or mobile home park which contains one or more dwell-
ing units, not individually metered, to notify each public utility from whom
utility service is received of their ownership and the fact that the premises
served are used for rantal purposes.

(b) History of necount, - Upon receipt of the notice provided in
this section, if the mobile home park or residential building contains one or
more dwelling units not individually metered, an affected public utility
shall forthwith list the account for the premises in question in the name of
the owner, and the owner shall thereafter be responsible for the payment
for the utility services rendered thereunto. In the case of individu ally me-
tered dwelling units, unless notified to the contrary by the tenant or an
authorized representative, an affected public utility shall list the account
for the premises in question in the name of the owner, and the owner shall
be responsible for the payment for utility services to the premises.

{¢) Failure to give notice. - Any owner of a residential building
or mobile home park failing to notify affected public utilitics as required by
this section shall nonetheless be responsible for payment of the utility sor-
vices as i the required notice had been giver. ,

Inorder forthe Defendant to successfully defend against this claim,
this Court must find that the Defendant provided notice to the Plaintiff
that:

{1) He was the record owner of the premises;
(2) The premises were being used for rental purposes; and

.9-
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(3) The premises were individually metered.

And assuming that he did, that the tenants of the premises notified
the Plaintiff that the natural gas delivery account(s) should be listed in
thefr name(s) rather than in the name of the Defenidant.

The evidence establishes that the only “notice” which the Defen-
dant provided to the Plaintiff relative to his-ownership of the premises was
an application for natural gas delivery service which he allegedly filed with
the Plaintiff in his own name in 1982 when he purchased the property,
although the Defendant was unable to find this application in his records.
Although this Court does not have the benefit of any appellate court deci-
sions setting forth the type of “notice” that is required, our review of the
evidence convinces us that this application, if in fact given, would not con-
stitute the type of notice contemplated by the Pennsylvania Legislature
when it enacted subparagraph (a) of section 1529.1.

Nor does the evidence establish that the Defendant ever provided
notice to the Plainti{f that the premises were being used for rental pur-
Poses.

Moreover, it is undisputed thaton May 31, 1994, the Plaintiff turned
off the original meter serving the entire premises, that the Plaintiff never
reactivated this meter at any time subsequent to May 31, 1994, and that
the Plaintiff vemoved it from the premises on April 24, 1995. The evidence
likewise establishes that the gas meter which the Plaintiff installed on
June 15, 1994, was to supply natural gas only for cooking and hot water to
the second floor apartment. Furthermore, as with the issue of notice, this
Court does not have the benefit of any appellate court decision interpreting
the exact meaning of the term “individually metered®, Therefore, we con-
clude that the two (2) apartment units were not at any time individually
metered inasmuch as, at all times relevant to these proceedings, there was
only one {1) meter servicing the premises by UGI Utilities, Inc.

That leaves us with the sole remaining issue of whether there
is sufficient credible evidence in the record Lo establish that any of the
tenants of the premises notified the Plaintiff that the natural gas de-
livery accounts should be listed in their name(s) and that they, and not
the Defendant, should be billed for natural gas deliveries to their indi-
vidual apartments. For even if the evidence would have established
that the Defendant provided the required notice to the Plaintiff and
that the two (2) apartment units were individually metered beeausc
the Defendant was leasing them out ag separate rental units, it is still
incumbent upon the Defendant to establish that the tenants assumed

BERKS COUNTY LEGAL JOURNAL
Issue ma, UGI Utilities, Inc. vs. Ronald L. Hecknian Val. 38

his otherwise obligation to pay for the gas service to the premises he owned,

The Defendant claims that five (5) of his tenants between Novem-
ber, 1986, and November, 1994, made such a request. However, the Defen-
dant himselt admitted at trial that he had no personal knowledge as to
whether any of the tenants actually made such a request except for Gloria
Sanders, who allegedly made her request on February 13, 1894, in his
presence. However, the Defendant’s only other witness, Harry Stouffi er,
his plumber, admitted on cross-examination that Gloria Sanders never re-
ceived any natural gas from the Plaintiff subsequent to that date.

Accordingly, we conclude that thers is insufficient evidence in the
record to establish that any of the tenants notified the Plaintif{ that the
natural gas delivery accounts should be listed in their name(s) and that
they should be billed for natural gas deliveries to the premises instead of
the Defendant.

CONCLUSIONS OF LAW

1. The Defendant has failed to meet his burden of proving by a
preponderance of the eredible evidence that he provided notice to the Plain.
tiff of his ownership of the premises.

2. The Defendant has failed to meet his burden of proving by a
preponiderance of the credible evidente that he provided notice to the Plain-
tiff that the premises were being used for rental purposes.

3. The Defendant has failed to meet his burden of proving by a
preponderance of the credible evidence that the two (2) apartment mmits
werg individually metered.

4. The Defendant has failed to meet his burden of proving by a
preponderance of the credible evidence that one or more of the tenants pro-
vided notice to the Plaintiff that the natural gas delivery account for the
premises should be listed in their name(s) and that they should be billed
individually for natural gas deliveries to the premises.

5. Accordingly, the Defendant is legally responsible for payment
for the natural gas deliveries made to the premises between Qctober 8,
1993, and May 31, 1994, and between June 15, 1994, and June 10, 1996.
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And now, this 14th day of August, 1996, this Court hereby findsin
favor of the Plaintiff, UGI Utilities, Inc., and against the Defendant, Ronald
Heckman, in the amount of $5,833.79 plus interest from June 13, 19986.
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And now, this 14th day of August, 1996, this Court hereby findsin
{avor of the Plaintiff, UGI Utilities, Inc., and against the Defendant, Ronald
Heckman, in the amount of $5,833.79 plus interest from June 13, 1996.
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