BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Atia Zaidi						:
							:		F-2022-3036945
	v.						:		
							:
PECO Energy Company			:



INTERIM ORDER DENYING RESPONDENT’S 
PRELIMINARY OBJECTION

		On November 18, 2022, Atia Zaidi (Complainant) filed a Formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant placed a checkmark in the box indicating “[t]he utility is threatening to shut off my service or has already shut off my service,” next to which the Complainant indicated that PECO had already shut off her service.  The Complainant also placed a checkmark in the box indicating “I would like a payment agreement.”  Under the “[r]equested Relief” section of the Complaint form, the Complainant requested that her electricity be immediately restored and that she be granted a payment arrangement.    

		On December 13, 2022, PECO filed an Answer and New Matter to the Complaint.  In the Answer, PECO admitted that it terminated the Complainant’s services on October 24, 2022 for non-payment.  Moreover, PECO indicated that on December 9, 2022 electric and gas service were placed into the name of a new applicant, and that the Complainant’s account was finalized on that same day.  Additionally, PECO indicated that the Complainant participated in PECO’s Customer Assistance Program (CAP), and that her $9,390.59 balance is comprised of CAP arrears.  

		As New Matter, PECO asserted that since the Complainant is no longer a PECO customer, pursuant to 66 Pa.C.S.§ 1405(a), the Commission lacks jurisdiction to give the Complainant a payment arrangement.  PECO endorsed its New Matter with a Notice to Plead, advising the Complainant that a responsive pleading was due within twenty days of service of the Answer and New Matter, or by December 23, 2022.[footnoteRef:1]   [1:  	52 Pa.Code § 5.63(a).  
] 


		Separately on December 13, 2022, PECO filed its Preliminary Objection seeking dismissal of this Complaint.  In the Preliminary Objection, PECO indicated that the Complainant’s service was terminated for non-payment on October 24, 2022 and the Complainant’s account balance became final on December 9, 2022.  PECO asserted that since the Complainant is no longer a PECO customer, pursuant to 66 Pa.C.S.§ 1405(a), the Commission lacks jurisdiction to give her a payment arrangement.  PECO endorsed its Preliminary Objection with a Notice to Plead, advising the Complainant that a responsive pleading was due within ten days of service of the Preliminary Objection, or by December 13, 2022.[footnoteRef:2]   [2:  	52 Pa.Code §] 


		The Complainant never filed responsive pleadings to either PECO’s New Matter or Preliminary Objection.   
		
		By Motion Judge Assignment Notice dated January 20, 2023, PECO’s Preliminary Objection was assigned to me for disposition.   

		For the reasons set forth below, the Respondent’s Preliminary Objection is denied.  

DISCUSSION

		Commission regulations permit the filing of preliminary objections.  
52 Pa.Code §§ 5.101(a)(1)-(7).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).
		Commission regulations provide:

§ 5.101. Preliminary objections.
(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

		In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible.  Dep’t of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).

		A preliminary objection can be granted only if recovery or relief is not possible after all of the Complainant’s averments in the complaint are viewed as true for purposes of deciding the preliminary objection, using only those facts specifically admitted.

		In the present case, the Complainant alleged that PECO shut off her electric service three weeks before she filed her Formal Complaint.  As relief, the Complainant requested that her electricity be immediately restored and that she be granted a payment arrangement.  

		In response to the Complainant's Complaint, the Respondent filed a Preliminary Objection requesting dismissal of the Complaint.  PECO alleged that the Complainant’s service was terminated for non-payment on October 24, 2022 and that her account balance became final on December 9, 2022.  PECO asserted that, pursuant to 66 Pa.C.S.§ 1405(a), the Commission lacks jurisdiction to give the Complainant a payment arrangement because she is neither a PECO customer or an applicant for service.

The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1419 (Act), applies to complainants alleging inability to pay and requesting a Commission-issued payment arrangement.  66 Pa.C.S. § 1405(a).  Under the Act the Commission may establish a payment arrangement between a public utility, applicants, and customers only within the limits established by 66 Pa.C.S. § 1405.

Thus, to be eligible for a payment arrangement, the Complainant must be an “applicant” or a “customer” as defined by 66 Pa.C.S. § 1403.  If the Complainant is not an “applicant” or a “customer”, the Commission is not authorized to establish a payment arrangement between the Complainant and the public utility.  The statute at 66 Pa.C.S. § 1403 defines “applicant” and “customer” as follows:

“Applicant.” A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested. The term does not include a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory of the public utility. 

“Customer.” A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested. The term includes a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory of the public utility. 

66 Pa.C.S. § 1403.

		In this matter, there is clearly a question of fact which must be resolved before it can be determined that the Complainant is not eligible for a Commission-issued payment arrangement.  The Complainant indicated in her Complaint that PECO terminated her service and that she seeks restoration of service.  The Complainant did not allege or admit any facts that would prevent her from receiving a Commission-issued payment arrangement under the Public Utility Code.  Under the facts presented in the Complaint, it is possible that the Complainant may still be considered a “customer” for purposes of determining her eligibility for a Commission-issued payment arrangement under the Act.  66 Pa.C.S. § 1403.[footnoteRef:3]  Moreover, dismissal of the Complaint in its entirety, as requested by PECO, would be inappropriate as the Complainant also raised an issue regarding PECO’s termination of her electric service.   [3:  	I will note that PECO indicated in its Answer to the Complaint that the Complainant participated in PECO’s Customer Assistance Program (CAP) and that her $9,390.59 balance is comprised of CAP arrears.  66 Pa.C.S. § 1405(c) provides in pertinent part that “[c]ustomer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.”  Accordingly, if the Complainant’s entire outstanding balance consists of CAP arrears, 66 Pa.C.S. § 1405(c) would prevent the Commission from issuing her a payment arrangement.  ] 


		Accordingly, PECO’s Preliminary Objection is denied. 



ORDER

		THEREFORE, 

		IT IS ORDERED:

1. [bookmark: _Hlk125361909]That PECO Energy Company’s Preliminary Objection seeking dismissal of the Formal Complaint filed by Atia Zaidi at Docket No. F-2022-3036945 is denied;

2. That the scheduling staff for the Office of Administrative Law Judge schedule a hearing to address the issues set forth in the Formal Complaint at Docket No. F-2022-3036945.


Date:	February 10, 2023						/s/			
							Christopher P. Pell
							Deputy Chief Administrative Law Judge
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