BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sakinah Dawson	:
		:
	v.	:	C-2022-3037034
		:
PECO Energy Company	:



ORDER on PRELIMINARY OBJECTION OF PECO ENERGY COMPANY

PECO has filed a Preliminary Objection seeking dismissal of the Complaint.  In the Complainant, the Complainant alleges that PECO has shut off or is threatening to shut off her service and that there are incorrect charges on her bill.  She also seeks a payment arrangement. 

PECO asserts that the Preliminary Objection should be sustained and the Complaint should be dismissed because 1) the Commission cannot award the Complainant a payment arrangement because she is not a customer or applicant of PECO services, citing 66 Pa.C.S. §1405(a) and 2) the outstanding balancing is comprised of CAP arrears and therefore a payment arrangement cannot be awarded, referencing 66 Pa.C.S. §1405(c).  

Section 5.101 of Commission regulations, 52 Pa.Code § 5.101, sets forth the 
grounds for granting preliminary objections.  That section provides as follows:  

§ 5.101.  Preliminary objections.  

(a) Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:  
(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.  
(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.  
(3) Insufficient specificity of a pleading.  

(4) Legal insufficiency of a pleading.  

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.  

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.  

(7) Standing of a party to participate in the proceeding. 

52 Pa.Code § 5.101(a).  Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  

			In deciding preliminary objections, the Public Utility Commission must determine, based on the factual pleadings of the petitioner, if relief or recovery is possible.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth 1985).  The moving party may not rely on its own factual assertions but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).  

Section 703 of the Public Utility Code, 66 Pa. C.S.A. § 703(b) provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary to the public interest.  A hearing is required only when there is a disputed question of fact and is not required to resolve questions of law.  Dee-Dee Cab, Inc. v. Pa.Pub. Util. Comm’n, 817 A.2nd 593 (Pa.Commw. Ct. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003).

			PECO is correct in its assertions that the Commission would lack jurisdiction to award complainant a payment arrangement on CAP arrears and that a payment arrangement award is allowed for customers and applicants.  However, here, facts remain in dispute.  The Complainant asserts that she is not a CAP customer.  The Complainant also asserts in her pleadings that she resides at the service address at issue, raising a question as to whether she is a “customer” or “applicant,” both of which include in their definitions “any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.”  66 Pa. C.S.A. § 1403.  Because there are disputed questions of fact, the preliminary objection will be overruled. 

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Preliminary Objection of PECO Energy Company at Sakinah Dawson v PECO Energy Company, C-2022- 3037034, is overruled.  

2. That the matter be sent to Scheduling to set a hearing date.


Date:  February 16, 2023							/s/			
								Darlene Heep
								Administrative Law Judgew
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